#LIVINGWHILEBLACK:
RACIALLY MOTIVATED 911 CALLS AS A FORM OF
PRIVATE RACIAL PROFILING"

L INTRODUCTION

Private racial profiling is not new, but racially motivated 911 calls are a new method
for private citizens to police Black people.! Specifically, #LivingWhileBlack refers to
the recent increase in 911 calls white people make on Black people who are going about
normal daily activities.> These everyday activities have included a family eating at
Subway, a young girl selling bottled water, friends checking out of an Airbnb, a group
of women golfing, a child accidentally mowing a part of someone else’s yard, and so
many more.> “For whites—most of whom never think twice about driving the highway,
shopping at the mall, eating at a restaurant, entering an elevator, or walking around their
block—there is no parallel experience.”

When someone makes a 911 call reporting Black people for an illegitimate reason,
the response from police varies. These 911 calls serve as a reminder to Black people and
other people of color of their marginalized place in society.’ This issue is even more
problematic when considering the history and effects of policing and the resulting trauma
on Black people.® This Comment suggests legal remedies for the victims of racially
motivated 911 calls to deter subjecting innocent people to unnecessary intrusions on their
peace due to callers’ biases.

This Comment uses hashtags in recognition of how social media has shaped racial
justice conversations and to connect this Comment to the evolving discussion of
#LivingWhileBlack. Hashtag activism is the latest development in digital activism that
involves “discursive protest on social media united through a hashtagged word, phrase
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or sentence.”’ This Comment focuses on #DrivingWhileBlack, #ShoppingWhileBlack,
and #LivingWhileBlack, but they are all stories about the Black experience linked to
#BlackLivesMatter.® Black Twitter and other social media platforms use these hashtags
to recognize issues that the rest of the world ignores, and Black Twitter’s “use of hashtag
activism is a unique fusion of social justice, technology, and citizen journalism.”!? The
stories this Comment highlights have been shared widely and are known because of these
hashtags. This Comment’s legal arguments are dependent on the preexisting history and
timeline that the stories, connected by these hashtags, establish.

This Comment proceeds in three sections. Section II contextualizes
#LivingWhileBlack and the historical, legal, and social issues underlying racially
motivated 911 calls. Then Section III analyzes the barriers to remedying racially
motivated 911 calls and proposes solutions. This Comment concludes that callers would
confront their implicit or explicit biases before making a 911 call if they were aware of
a legal consequence that would hold them accountable.

II.  OVERVIEW

Racially motivated 911 calls are a seemingly discrete issue. In reality, these calls
are rooted in the United States’ complicated history of institutionalized racism, and they
serve as a lasting vestige of segregation and discrimination. In order to eradicate this
issue, it is crucial to understand its origins, effects, and complications.

This Section explains the origin and effects of racially motivated 911 calls and
examines whether the law is equipped to address this issue. First, Part II.A introduces
the historical background of institutionalized racism and explores the many forms that it
has taken throughout U.S. history. Part II.B then explains other forms of racial profiling
harassment Black people face that predate #LivingWhileBlack. Next, Part II.C provides
an explanation of #LivingWhileBlack and demonstrates the pervasiveness of these 911
calls. Part II.D examines the complex roles of emergency dispatcher laws and racial
trauma exacerbating the issue. Then Part I1.E tracks the developments in the phenomenon
of racially motivated 911 calls and some attempted remedies. Finally, Part IL.F outlines
the various legal categories that private racial profiling could fit within and showcases
how these legal categories are insufficient to address the harm caused by racially
motivated 911 calls.
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A.  Institutional Racism Under Another Name

Stokely Carmichael and Charles V. Hamilton coined the term “institutional
racism,” described as “less overt, far more subtle, [and] less identifiable in terms of
specific individuals committing the acts.”!! Unlike individual racist acts, institutional
racism is an “established and respected force[] in the society,” raising less awareness
about its operation.!? Institutional racism began through systems of overt racism that
adapted over time to remain effective yet covert.!? This Part examines the timeline of de
jure racism throughout U.S. history to better understand the current systems of
oppression.

Before the Civil War, many states had laws known as “slave codes” regulating
slavery, free Blacks, and the interactions between white and Black people.'* Slave codes
restricted slaves and free Blacks from various activities, including prohibitions against
walking alone, selling anything, riding horseback, and possessing a firearm."> If Black
people were caught not conforming with these slave codes in any manner, the
punishment could range from whippings to imprisonment to death.'® Slave codes also
included restrictions on how slave owners or other white people could treat slaves, but
those limitations were not frequently enforced because Black people, enslaved or free,
could not testify in court.!” In fact, Black people could only interact with a courtroom
when criminally prosecuted because they could not be a plaintiff or defendant in a civil
case.'® Slavery ended with the Civil War and the Thirteenth Amendment, but the essence
of slave codes did not die with slavery.!® Instead, these slave codes reemerged in a new
form known as “the Black Codes.”?°

The end of slavery freed approximately four million Black people, and with this
new freedom came uncertainty about how the South would maintain its social order and
economy.?!
Southerners to create new governments that excluded Black people.?? By 1865,
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Mississippi, South Carolina, Louisiana, and Alabama successfully passed Black Codes
through their state legislatures to establish legal systems that would maintain a form of
slavery and the reign of white supremacy.?* Other states like Florida, Georgia, North
Carolina, Virginia, and Texas were quick to follow.>* These codes granted some rights
that slaves did not have before, such as “rights to buy, sell, own, and bequeath real and
personal property; to make contracts; to travel freely; to give testimony on oath; and to
invoke the jurisdiction of the courts.”® The Black Codes still restricted the rights of
Black people by limiting the rights to vote, hold office, and carry weapons.?® Primarily,
the codes created labor contracts, apprenticeships, or indentured servitude to maintain
sources of labor from freed Black people.?” The codes also included strict vagrancy laws,
which permitted the police to arrest Black people for homelessness, unemployment,
gambling, public drunkenness, or being associated with vagrants.?® The punishment for
noncompliance with the Black Codes was being “arrested and imprisoned at hard
labor”—which became the equivalent of re-enslavement.®

Compared to slave codes, the reign of the Black Codes was not long because the
news of their existence spread to the North.3 Northerners disapproved of President
Johnson’s Reconstruction plan, and radical Republicans took control of Reconstruction
by passing the Civil Rights Act of 1866.3! President Johnson vetoed the legislation, but
Congress overrode his veto.3? By 1870, Congress passed the Civil Rights Act of 1866,33
the Fourteenth Amendment granting citizenship,>* and the Fifteenth Amendment

23. Id. at2-6.

24. Id. at6-7.

25. Barry Sullivan, Historical Reconstruction, Reconstruction History, and the Proper Scope of Section
1981,98 YALEL.J. 541, 552 (1989).

26. VANESSA HOLLOWAY, BLACK RIGHTS IN THE RECONSTRUCTION ERA 2-3 (2018).

27. See, e.g., Southern Black Codes CONST. RTS. FOUND., http://www.crf-usa.org/brown-v-board-50th-
anniversary/southern-black-codes.html [https:/perma.cc/GV45-Z9ZR] (last visited May 1, 2020) (South
Carolina); see also Louisiana Black Code (1865), DIGITAL HIST., http://www.digitalhistory.uh.edu/
exhibits/reconstruction/section4/section4_blackcodes2.html [https://perma.cc/4KC7-FSAK] (last visited May 1,
2020) (Louisiana); Mississippi Black Code (1865), DIGITAL HIST., http:/www.digitalhistory.uh.edu/
exhibits/reconstruction/sectiond/section4_blackcodes.html [https://perma.cc/H93S-D3QE] (last visited May 1,
2020) (Mississippi).

28. Act of Nov. 24, 1865, ch. VI, 1865 Miss. Laws 90-93; see also NOVAK, supra note 22, at 3-7,
RECONSTRUCTION ERA (1865-1877), at 122, 126-27, 130 (Michael Shally-Jensen ed., 2014).

29. See Southern Black Codes, supra note 27.

30. Seeid.

31. See id. Congress enacted the Civil Rights Act of 1866 to enforce the Thirteenth Amendment and
prohibit discrimination based on race. Civil Rights Act of 1866, ch. 31, 14 Stat. 27 (1866) (codified as amended
at 42 U.S.C. §§ 1981-82 (2018)); Sullivan, supra note 25, at 556-57.

32.  Southern Black Codes, supra note 27.

33. Civil Rights Act of 1866, 14 Stat. at 27.

34. U.S. CONST. amend. XIV.



2020] #LIVINGWHILEBLACK 59

granting the right to vote.3® Thus, the Black Codes were effectively barred.’® However,
like slave codes, the sentiments of the Black Codes continued in a new, resilient form
during the Jim Crow era.’’

White southerners enacted Jim Crow laws almost immediately after the
Reconstruction era ended in 1877, and the Jim Crow era lasted until 1965.38 Jim Crow
laws were made specifically to segregate and disenfranchise Black people.?® They
governed the daily lives of Black and white people by prohibiting the mixing of the races
and requiring segregation in all public accommodations.*® The South enforced racial
segregation in bathroom facilities, buses, schools, hospitals, housing, and restaurants,*!
all under the guise that the separate public accommodations were equal.*? The Jim Crow
era proliferated for decades after the U.S. Supreme Court’s decision in Plessy v.
Ferguson*® that “separate but equal” was constitutional and that legislation was
“powerless to . . . put [the different races] upon the same plane.”** This holding “gave
institutional racism the backbone it needed to flourish.”** Public accommodations during
the Jim Crow era were far from equal, and the numerous “Whites Only” signs served as
a constant reminder that Black people were inferior.*¢

Along with the de jure components of the Jim Crow era, there were unwritten social
components demanding Black people constantly show respect and deference to white
people.” As was also true for the Black Codes, law enforcement and the Ku Klux Klan
enforced Jim Crow laws.*® Because of the fear it instilled in Black people, lynching was
the most “distinctive” method for enforcing these laws, making it “synonymous with the
Jim Crow era.”*
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The National Association for the Advancement of Colored People (NAACP),
Martin Luther King, Jr., the Freedom Riders, the Student Nonviolent Coordinating
Committee (SNCC), and many more notable historical figures led the Civil Rights
Movement, which eventually brought an end to the Jim Crow era.’® The Supreme Court
formally overturned “separate but equal” in Brown v. Board of Education,’' holding that
it “has no place” in public education because separate schools are “inherently unequal.”>?
Following Brown, the Supreme Court continued to chip away at segregation in other
realms, such as public beaches®? and golf courses in 1955,3 bus systems in 1956,%° and
public housing in 1958.3¢ The Court issued these memorandum decisions without
opinions, which allowed the Court to desegregate while discouraging legal challenges.’’
In addition to these Supreme Court cases, the Jim Crow era ended with passage of the
Civil Rights Act of 1964, the Voting Rights Act of 1965,%° and the Fair Housing Act
of 1968, which all provided additional rights to Black people.®!

B.  #DrivingWhileBlack and #ShoppingWhileBlack

This Part categorically examines the phenomena of #DrivingWhileBlack and
#ShoppingWhileBlack. The concepts behind these hashtags are not new, but the
technology available to shine a spotlight on these issues is a distinct feature of the
twenty-first century.®? #DrivingWhileBlack refers to racial profiling by police officers.%?
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Black people have experienced issues with police and traveling since the Jim Crow era,®*
but people did not coin “driving while Black” until the 1990s.9 #ShoppingWhileBlack
refers to racial profiling by businesses. This issue garnered attention in the late 1990s
and early 2000s,%¢ but like #DrivingWhileBlack, this issue traces back to the Jim Crow
era.®’” Throughout time, these hashtags have expanded the discussion of which activities
are overpoliced: from driving and shopping to simply living. This Part tracks that
progression.

“Driving while Black,” a play on “driving while intoxicated,” refers to racial
profiling by police that leads to traffic stops and searches.®® Profiling refers to how law
enforcement agencies use characteristics or identified behaviors to narrow the number of
potential suspects and determine the probability that a suspect committed or is likely to
commit a specific offense.% Profiling can be a legitimate policing tool “for investigative,
administrative, and intelligence purposes” to increase “efficiency and effectiveness.”70
Government agencies, such as the Drug Enforcement Agency, the Internal Revenue
Service, and the Federal Bureau of Investigation, use profiles regularly.”! But racial
profiling—when race is used as the basis for starting a criminal investigation’>—is
problematic because it perpetuates the “assumption of innate black criminality,” affirms
the Black community’s distrust of the criminal justice system, and exacerbates the
overrepresentation of minorities in the criminal justice system.”

Racial profiling and police abuse against Black people are remnants of the slave
codes, Black Codes, and Jim Crow era.” In the context of driving, racial profiling occurs

64. See supra notes 38-49 and accompanying text for a discussion of the Jim Crow era and the issues
Black people faced with police and in public accommodations.

65. See infra notes 79-82 and accompanying text for a discussion of the rise of #DrivingWhileBlack in
the public conscious.
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#ShoppingWhileBlack, an explanation of consumer racial profiling, and a chronicle of the issue of consumer
racial profiling.
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when law enforcement officers use traffic violations as a pretext for stopping and
sometimes searching a person they deem to be more suspicious due to their race.” In the
1990s, racial profiling during traffic stops garnered national attention.”® The War on
Drugs’ is frequently cited as the catalyst for an increase in traffic stops and searches of
Black people and other people of color.”®

The media was largely responsible for the increased awareness of racial profiling
by police. Racial profiling gained attention in the 1990s due to a New Jersey Turnpike
study, which revealed the prevalence of racial profiling;” the videotaped police beating
of Rodney King and subsequent Los Angeles riots;3° an incident in New Jersey when
two white officers wounded three of four Black and Hispanic passengers during a traffic
stop;3! and the police shooting of an African immigrant, Amadou Diallo.%?

Additionally, several studies have analyzed the prevalence of racial profiling in
police stops. In 1996, the American Civil Liberties Union of Maryland conducted a study
finding that police were significantly more likely to stop and search Black drivers
compared to white drivers.3? This study observed 5,354 drivers violating traffic laws:
74.7% of the violators were White, while only 17.5% were Black.®* In comparison,
Maryland State Police conducted 823 searches between 1995 and 1996 outside of
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Baltimore.®> Of those searches,3¢ 72.9% of the drivers were Black, while only 19.7%
were white.3” A 2018 study of twenty million traffic stops in North Carolina concluded
that “[j]ust by getting in a car, a black driver has about twice the odds of being pulled
over, and about four times the odds of being searched.”®® Missouri revealed similar
statistics that Black drivers were 85% more likely to be pulled over and 51% more likely
to be searched than their white counterparts.®’

These disparities cause an increase in police interaction, which is dangerous for
Black people. Between August 2014 and July 2015, three Black people—Walter L.
Scott,”® Samuel Dubose,’! and Sandra Bland®?>—died at the hands of police in incidents
beginning as police stops for minor offenses like “a broken brake light, a missing front
license plate, [or] failure to signal a lane change.”®? Notably, the NAACP released a
travel warning for Black people traveling through Missouri, which is reportedly the first
warning of this type that the NAACP has issued.”* This is reminiscent of The Negro
Motorist Green Book, which was a travel guide published during the Jim Crow era to
assist Black people traveling through the segregated South without incident.?’

85. Id.

86. Only thirteen state troopers conducted 85.4% of the searches. /d.

87. Id.

88. John Sides, What Data on 20 Million Traffic Stops Can Tell Us About ‘Driving While Black,” WASH.
Post (July 17, 2018, 5:30 AM), http://www.washingtonpost.com/news/monkey-cage/wp/2018/07/
17/what-data-on-20-million-traffic-stops-can-tell-us-about-driving-while-black [https://perma.cc/8JD8-6LEB].

89. Kansas City Star Editorial Board, Driving While Black in Missouri Is Becoming More Perilous,
Traffic Stop Report Shows, KAN. CITY STAR (June 6, 2018, 5:30 AM), http://www kansascity.com/
opinion/editorials/article212642139.html [https://perma.cc/3NQ6-8L3V].

90. In North Charleston, South Carolina, police pulled Walter L. Scott over for a broken brake light, and,
while running from the police officer, the officer killed him. Alan Blinder & Manny Fernandez, North
Charleston Prepares for Mourning and Protest in Walter Scott Shooting, N.Y. TIMES (Apr. 10, 2015),
http://www.nytimes.com/2015/04/11/us/north-charleston-prepares-for-weekend-of-mourning-and-protest-in-w
alter-scott-shooting.html [https:/perma.cc/3RQJ-PXOW].

91. A University of Cincinnati police officer killed Samuel Dubose during a traffic stop for missing a
front license plate. Richard Pérez-Pefa, University of Cincinnati Officer Indicted in Shooting Death of Samuel
Dubose, N.Y. TIMES (July 29, 2015), http:/www.nytimes.com/2015/07/30/us/university-of-cincinnati-
officer-indicted-in-shooting-death-of-motorist.html [https://perma.cc/2VXN-TGKS].

92. Police pulled over Sandra Bland in Texas for failing to signal a lane change, and after the situation
escalated, police arrested and placed her in police custody. Katie Rogers, The Death of Sandra Bland: Questions
and Answers, N.Y. TIMES (July 23, 2015), http://www.nytimes.com/interactive/2015/07/23/us/23blandlisty.html
[https://perma.cc/JONF-7SPH]. Sandra Bland was found dead in her cell. /d. Her death was ruled a suicide, but
many are suspicious of foul play. See id.

93. Sharon LaFraniere & Andrew W. Lehren, The Disproportionate Risks of Driving While Black, N.Y.
TIMES (Oct. 24, 2015), http://www.nytimes.com/2015/10/25/us/racial-disparity-traffic-stops-driving-black.html
[https://perma.cc/9GRM-G8BN].

94. Nancy Coleman, NAACP Issues Its First Statewide Travel Advisory, for Missouri, CNN (Aug. 3,
2017, 12:11  PM), http:/www.cnn.com/2017/08/02/us/naacp-missouri-travel-advisory-trnd/index.html
[https://perma.cc/299X-78CS]. Specifically, the statement advises individuals to “travel with extreme
CAUTION.” NAACP, URGENT — MISSOURI TRAVEL ADVISORY 2 (2017). The warning cited “the sad passage of
Senator Gary Romine’s Jim Crow Bill—SB 43—and recent events throughout Missouri” as the reason for the
notice. /d. at 1.

95. See generally VICTOR H. GREEN & GEORGE L. SMITH, THE NEGRO MOTORIST GREEN BOOK (1937);
Evan Andrews, The Green Book: The Black Travelers’ Guide to Jim Crow America, HIST. (Feb. 6, 2017),
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People have attempted to use litigation to address the issue of racial profiling by
police. Cases concerning #DrivingWhileBlack have centered on the prohibition of
unreasonable searches and seizures from the Fourth and Fourteenth Amendments’ Equal
Protection and Due Process Clauses.”® In State v. Soto®” the equal protection and due
process arguments under the Fourteenth Amendment succeeded,’® while in Whren v.
United States®® the argument against unreasonable seizures under the Fourth Amendment
presented more of a challenge.!% The New Jersey Superior Court decided Sofo three
months before the U.S. Supreme Court decided Whren;'°! however, there were notable
differences in the litigants’ strategies, especially in their balance of foundational
constitutional theories.!0?

Soto concerned seventeen Black defendants consolidating their motions to suppress
evidence gathered through “discriminatory enforcement of the traffic laws by the New
Jersey State Police.”'®® The defense presented statistical evidence of the
disproportionality between the percentage of Black drivers and the percentage of police
stops involving Black people.'% The defense also presented testimony that N.J. State
Police trained state troopers to racially profile and high-ranking police officials allowed
discrimination to further the War on Drugs.!% The Soto court granted the defendants’
motions to suppress evidence from traffic stops because the defense proved “at least a de
facto policy.”100

In Whren, the Supreme Court decided whether the defendants’ traffic violation was
pretext to make a stop that lacked probable cause or reasonable suspicion.'%” For their
motion to suppress the evidence obtained, the defendants made general arguments about
racial profiling and #DrivingWhileBlack to argue that this stop was pretextual based on
a hunch due to race.!%® In addition, the defendants argued that the government’s proposed
solution to address pretextual stops through the Equal Protection Clause was ineffective
because of the difficulty proving discriminatory enforcement and the unavailability of
the data required for proof.!® In contrast, the defendants advocated for a “reasonable

http://www history.com/news/the-green-book-the-black-travelers-guide-to-jim-crow-america [https://perma.cc/
U92N-APQE].

96. U.S. CoNsT. amends IV, XIV; see also Carter, supra note 72, at 19.

97. 734 A.2d 350 (N.J. Super. Ct. 1996).

98. Soto, 734 A.2d at 352.

99. 517 U.S. 806 (1996).

100. Whren,517 U.S. at 815.

101. Compare Soto, 734 A.2d at 350, with Whren, 517 U.S. at 806.

102.  See William H. Buckman, Racial Profiling: Truth and Consequences, N.J. LAW., Apr. 2005, at 16,
16-18.

103.  Soto, 734 A.2d at 352.

104. Id. at 352-57.

105. Id. at 357—60 (highlighting N.J. State Police training videos that depicted only Latino or Black men
as drug traffickers, comments about drug policing being more important than protecting motorists’ rights,
racialized remarks about citizens and the first Black trooper, and more).

106. Id. at 360-61.

107.  Whren v. United States, 517 U.S. 806, 809 (1996).

108. Reply Brief for the Petitioners at *2—-3, Whren, 517 U.S. 806 (No. 95-5841), 1996 WL 164375.

109. Id. at *8-9.
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officer” standard that would ask “whether a reasonable officer in the circumstances
would have taken a particular action.”!10

Ultimately, the Whren Court held that “any traffic offense committed by a driver
was a legitimate legal basis for a stop, regardless of the officer’s subjective state of
mind.”!!! The Court reasoned that “the constitutional basis for objecting to intentionally
discriminatory application of laws is the Equal Protection Clause,” which stalled
contesting pretextual stops through the Fourth Amendment.!!? The Court further held
that “[sJubjective intentions play no role in ordinary, probable-cause Fourth Amendment
analysis.”!!3 The extensive “collaboration and strategy between lawyers and statistical
experts” necessary for the defendants to prevail in Sofo demonstrates the Whren
defendants’ argument about the difficulty of Fourteenth Amendment litigation.'4

“Shopping while Black” is another derivative of “driving while intoxicated” but in
the context of consumer racial profiling (CRP).!'> CRP is “any type of differential
treatment of consumers in the marketplace based on race or ethnicity that constitutes a
denial or degradation in the product or service offered to the consumer.”!'® CRP can take
many forms for Black consumers including ignoring them, treating them rudely,
following them in stores, harassing them, excluding them, or calling the police.'!” Similar
to how the War on Drugs increased racial profiling by police,!'® the “war on shoplifting”
is responsible for CRP.!1? Contrary to the assumptions underlying CRP, a study revealed
that shoplifters are more likely to be middle-aged white women, finding that 46.3% of
shoplifters are white, while 32.7% are Black.'?°

110. Id. at*12.

111. HARRIS, supra note 68 (discussing Whren); see also Whren, 517 U.S. at 814.

112. Whren, 517 U.S. at 813.
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114. Buckman & Lamberth, supra note 75, at 394. Compare State v. Soto, 734 A.2d 350, 360 (N.J. Super.
Ct. 1996) (discussing how objective, statistical evidence demonstrated a de facto policy of targeting minorities
sufficient to overcome the “objectively reasonable, without regard to his or her underlying motives or subjective
intent” standard), with Whren, 517 U.S. at 812 (rejecting that “an officer’s motive invalidates objectively
justifiable behavior”).

115. George E. Schreer et al., “Shopping While Black”: Examining Racial Discrimination in a Retail
Setting, 39 J. APPLIED SOC. PSYCHOL. 1432, 1432-33 (2009).

116. Anne-Marie G. Harris, Shopping While Black: Applying 42 U.S.C. § 1981 to Cases of Consumer
Racial Profiling, 23 B.C. THIRD WORLD L.J. 1, 4 (2003) [hereinafter Harris, Shopping While Black].

117. See id. at 2-3; Schreer et al., supra note 115, at 1432-33.

118.  See supra notes 77-78.

119.  See Schreer et al., supra note 115, at 1432-33. The “war on shoplifting” refers to the struggle that
businesses go through to secure their merchandise against shoplifters. See Rick McCrabb, Theft from Retail
Centers Costs Shoppers, Stores, DAYTON DAILY NEWS (Sept. 5, 2013), http://www.daytondailynews.com/
news/theft-from-retail-centers-costs-shoppers-stores/ OREOYmGOEqnm6mEemVSOmM/  [https://perma.cc/
R44T-P3NK]. Shoplifting has cost stores more than $30 billion a year. Id. Unlike the War on Drugs, this struggle
has often been characterized as a war in an informal sense. See, e.g., Paul Roberts, Some Seattle Merchants See
Shoplifting on the Rise, Making Business More Difficult, SEATTLE TIMES (Mar. 2, 2020, 6:00 AM),
https://www.seattletimes.com/business/local-business/some-seattle-merchants-see-shoplifting-on-the-
rise-making-business-more-difficult/ [https://perma.cc/7TKLD-3XQT].

120. Anne-Marie G. Harris, 4 Survey of Federal and State Public Accommodations Statutes: Evaluating
Their Effectiveness in Cases of Retail Discrimination, 13 VA. J. SOC. POL’Y & L. 331, 335 (2006) [hereinafter
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CRP economically affects profiled victims because they pay the same amount of
money as others but receive lower quality service, and “[profiled] customers may pay a
‘premium’” by overcompensating to disprove the assumptions of store owners or
salespeople.!?! In addition, CRP psychologically affects Black consumers because they
have to be hyperaware of their presence and appearance and question whether an
establishment simply has bad service or if they are being treated differently because of
their race.!?? Further, CRP is exhausting for Black consumers: “No matter how affluent
and influential, a black person cannot escape the stigma of being black, even while
relaxing or shopping. There is the recurring strain of having to craft strategies for a broad
range of discriminatory situations.”!?3

Unlike #DrivingWhileBlack, profiled victims can use federal legislation to combat
CRP in certain circumstances. The Civil Rights Act of 1964 was the first in a series of
laws that ended the Jim Crow era.!?* Even though Title II of the Civil Rights Act states
that “[a]ll persons shall be entitled to the full and equal enjoyment of the goods, services,
facilities, privileges, advantages, and accommodations of any place of public
accommodation . . . without discrimination or segregation on the ground of race, color,
religion, or national origin,”'?° the statute only applies to businesses that engage in
interstate commerce.!?® Also, Title II does not include retail stores in the list of public
accommodations.!?” Despite these limitations, CRP victims can still bring Title II claims
against businesses engaged in interstate commerce.'?8 In addition to Title II, CRP claims
can be brought under Title 42, Section 1981 of the U.S. Code, which protects against
racial discrimination in contractual relationships between proprietor and customer.!'?’
Section 1981 allows an action where Title IT does not because it can be litigated against
private parties that prohibit contractual relationships based on race.!3°

Despite these federal protections, litigation based on claims of CRP have met
limited success. In 2005, the U.S. District Court for the District of Maryland in Gennell
v. Denny’s Corp.!3! granted a motion to dismiss and a motion for summary judgment
against a Black woman’s claims under Title II, Section 1981, and other torts.!3? The
complaint alleged that, while dining at a Denny’s Restaurant, the plaintiff and her party
waited an extended time for their meals, while others had their food much sooner; the
plaintiff’s server and the manager were rude and unresponsive; and the plaintiff’s order

121. Harris, Shopping While Black, supra note 116, at 11.

122. Id.

123. Harris, 4 Survey, supra note 120, at 331 (quoting Joe R. Feagin, The Continuing Significance of
Race: Antiblack Discrimination in Public Places, 56 AM. SOC. REV. 1, 106 (1991)).
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of the Civil Rights Act of 1964, 34 J. POL’Y ANALYSIS & MGMT. 424, 425, 440 (2015).
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128. See infra notes 131-137 and accompanying text for an example of a Title II claim, albeit
unsuccessful.
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39 U. MICH. J.L. REFORM 119, 126-29 (2005).

131. 378 F. Supp. 2d 551 (D. Md. 2005).

132.  Gennell,378 F. Supp. 2d at 561.
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was not properly filled.'*® The plaintiff requested compensatory and punitive
damages.!3* The court dismissed the Title II claim because Title II provides only
injunctive and declaratory relief.!3® For the Section 1981 claim, the court held that the
plaintiff must “prove by a preponderance of the evidence that the legitimate reasons
offered by the defendant were not its true reasons, but were a pretext for
discrimination.”!3¢ The plaintiff made a prima facie claim for discrimination, but the
court found the restaurant’s explanation reasonable and not pretextual.!3’

Conversely, in Hampton v. Dillard Department Stores, Inc.,'*® a Black woman
successfully brought a claim for unlawfully interfering with the right to make and enforce
a contract in violation of Section 1981 against Dillard’s.'?° The case involved the woman,
her friend (also a Black woman), and a group of children being followed in the Dillard’s
store and one of the women being forced to empty her belongings onto a store counter
after being accused of shoplifting while trying to redeem a coupon.!4? The issues were
whether the coupon was a benefit of the earlier store purchase, whether Dillard’s
intentionally interfered with redemption of the coupon, and whether the interference was
racially motivated.!#! The court found in the plaintiff’s favor on each of these issues and
affirmed the over $1.1 million in compensatory and punitive damages that the jury
awarded.!4?

Currently, plaintiffs use Title II in litigation involving other demographic groups
and contexts like religious discrimination, sexual orientation discrimination, and
membership organizations.!** For CRP, Title II jurisprudence has been undeveloped,'#*
and for Section 1981 claims, courts have been cautious about overextending
protections.!# Some courts require an outright denial of the right to contract to elicit a
Section 1981 claim.!#® Other courts accept discriminatory treatment before, during, or
after the contractual relationship as evidence to support Section 1981 claims.!#” A more
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144. See Harris, A Survey, supra note 120, at 338—40 (discussing the limitations of Title II claims for
CRP, including an inability to recover monetary damages and onerous notification requirements).

145.  See Richardson, supra note 130, at 130-31.

146. E.g., Arguello v. Conoco, Inc., 330 F.3d 355, 359-60 (5th Cir. 2003) (holding that the Section 1981
claim failed because the plaintiff “successfully completed the transaction” despite the racial discrimination she
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expansive interpretation of Section 1981 would better protect victims of CRP and carry
the statutory purpose of Section 1981 into modern times.!*®

C. #LivingWhileBlack

#DrivingWhileBlack and  #ShoppingWhileBlack  provide context for
#LivingWhileBlack, which is the newest iteration of these hashtags, highlighting
discriminatory surveillance of people of color through racially motivated 911 calls. This
new hashtag “encompasses the myriad ways black people are viewed with suspicion,
profiled, and threatened with responses from police” when going about normal daily
activities.'*® Although #LivingWhileBlack can involve public spaces like businesses,
this hashtag focuses on the impacts of 911 calls and the police response, whereas
#ShoppingWhileBlack may not involve the police at all.

These “call[s] of intimidation”!%° reinforce white supremacy because they are used
to remind Black people of their place in society and perpetuate white-dominated
spaces.! In his memoir about his upbringing in Mississippi during the Jim Crow era,
David Billings argued that these racially motivated 911 calls are an example of
“internalized racial superiority” that can lead white people into unconsciously upholding
white supremacy and protecting their place in society.!5?> Some researchers describe these
racially motivated 911 calls as a symptom of diversity anxiety, which is “a feeling of
unease about an anticipated or real increase in diversity.”!3

These calls could also be evidence of a more malicious intent. Some commentators
have argued that these 911 calls are “about repression, projection, [and] the sublime
pleasure of anti-black racism” with an uncanny resemblance to the Jim Crow era.!>
These racially motivated 911 calls can be seen as a tactic to “tak[e] the nation back,”!>’
as various organizations and scholars have discussed the relationship between the

manner which a reasonable person would find objectively discriminatory™); Hall v. Pa. State Police, 570 F.2d
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Incidents: Opinion, ABC NEws (Oct. 18, 2018, 3:37 PM), http://abcnews.go.com/Health/role-
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rhetoric of Trump’s presidency and the spike in hate crimes and domestic terrorism. !¢
Racially motivated 911 calls are modern-day weapons because “calling the police on
black people for non-crimes is a step away from asking for a tax-funded beatdown, if not
an execution.”’3” These 911 calls allow white callers to control public spaces and use the
police as an enforcer, intimidation tool, and removal service.!8

There is no limit on the types of activities where the presence of Black bodies will
make some white people feel so uncomfortable or intimated that they will call 911.1%°
The victims of these 911 calls or bystanders have documented these incidents, which
provides “a digital record for those affected by profiling and a way of alerting a wider
audience to the ways in which black behavior continues to be criminalized and subject
to policing.”!%% This Part highlights three categories of #LivingWhileBlack incidents to
demonstrate the various innocuous acts that have led to racially motivated 911 calls and
the pervasiveness of these calls.

1. #LivingWhileBlack in Public

On April 12, 2018, police arrested two Black men—Rashon Nelson and Donte
Robinson—in a Philadelphia Starbucks after the manager called the police because they
were sitting in the café and asking to use the restroom without making a purchase first.'6!
Philadelphia Police Commissioner Richard Ross defended the arrest as “fair and

156. See, e.g., Griffin Sims Edwards & Stephen Rushin, The Effect of President Trump’s Election on
Hate Crimes (Jan. 14, 2018) (unpublished manuscript), http://papers.ssrn.com/sol3/papers.cfm?
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NAACP believes there is a direct relationship between the rise in hate crimes exemplified by the continual
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with Trump’s assault on political correctness is that he took it so far that he clearly emboldened not only those
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[https://perma.cc/SSAE-WMA4L] (finding a seventeen percent increase in hate crime report incidents in 2017
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unbiased policing,”'%? but he later apologized for the event.!®3 Nelson and Robinson
settled with the city for one dollar each, and the city agreed to fund a $200,000 program
for high schoolers aspiring to become entrepreneurs.!%* Starbucks reached an undisclosed
settlement with Nelson and Robinson, and the then-CEO formed a business mentorship
with the two men.'% Additionally, Starbucks closed eight thousand stores on May 29,
2018, for an anti-racial-bias training.!6

2. #LivingWhileBlack in Higher Education

Almost exactly a month later, a similar incident occurred at Yale University.!¢’
Sarah Braasch, a white graduate student at Yale, called the police on Lolade Siyonbola,
a Black graduate student at Yale, for napping in their dorm’s common room. '8 Multiple
police officers questioned Lolade to verify her identity and her justification for being in
the building.'® After some confusion about Lolade’s identification listing her preferred
name instead of the name in the student database, the police told her that she was free to
20.'7% Yale’s administration responded by emphasizing its commitment to an inclusive
environment, while also defending the officers’ response to the situation.!”! In response
to the incident, Lolade Siyonbola said, “We’re constantly having to prove that we’re
allowed to be where we are, that we have permission—that we have freedom papers.”!7?
This incident highlights how institutions of higher education are not safe from
bias-motivated incidents. Unfortunately, other incidents at higher education institutions
have occurred since: police questioned a Black student for eating her lunch in her
university’s cafeteria,!’> campus police pulled two Native American prospective students
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from a college tour for being suspicious,!’ and campus police questioned a Black
university employee for looking agitated while walking to work from the on-campus
gym.!75

3. #LivingWhileBlack When Home

Incidents of racially motivated 911 calls also follow victims to their homes. In April
2018, around 10:30 p.m., former White House staffer Darren Martin moved into an
apartment in New York City.!”¢ While moving in, multiple police officers responded to
a call reporting a “potential break-in by someone who may have had a weapon.”!”7 A
half-dozen officers responded to the call.'”® The officers questioned Martin in the lobby
about what he was doing in the building, and they would not let him get his identification
from his upstairs apartment.!’”® The police left after about ten to fifteen minutes, and
Martin said he felt lucky that the situation ended without an altercation.'8 Martin
described, “[H]Jis dominant emotion was fear—of not being able to explain himself in
time, of making the wrong move, of getting shot while doing absolutely nothing
wrong.”!8!

This incident is just one example of the countless Black people whom white people
have victimized in or near their own homes. A white woman blocked a Black man,
D’Arreion Toles, from entering his upscale building because she did not think he
belonged there.'®? She subsequently called the police on Toles.!83 A white man
questioned and eventually called the police on a Black woman, Jasmine Abhulimen, for
not showing identification at the pool in their private community.'%* Unfortunately, these
incidents show that no matter who you are, where you live, or how much money you

174.  Bill Chappell, College Apologizes After Native American Students’ Visit Is Sidelined by Police, NPR
(May 4, 2018, 2:43 PM), http://www.npr.org/sections/thetwo-way/2018/05/04/608533284/
college-apologizes-after-native-american-students-visit-is-sidelined-by-police [https://perma.cc/AN26-ZVLC].

175. Reginald Andrade,  Was Reported to Police as an ‘Agitated Black Male’ — for Simply Walking to
Work, ACLU (Oct. 10, 2018, 2:00 PM), http://www.aclu.org/blog/racial-justice/race-and-criminal-
justice/i-was-reported-police-agitated-black-male-simply [https://perma.cc/H64B-NPMG].

176. Eli Rosenberg, A Black Former White House Staffer Was Moving into a New Apartment. Someone
Reported a Burglary., WASH. POST (May 1, 2018, 10:12 PM), http://www.washingtonpost.com/news/post-
nation/wp/2018/05/01/a-black-former-white-house-staffer-was-moving-into-a-new-apartment-someone-reporte
d-a-burglary [https://perma.cc/9SCA-6KLY].

177. Id.

178. Cleve R. Wootson Jr., #LivingWhileBlack Victims Want Congressional Hearing on Racial Profiling,
WASH. PosT (June 4, 2018, 7:02 AM), http://www.washingtonpost.com/news/post-nation/wp/2018/
06/04/they-were-harassed-for-livingwhileblack-now-they-want-congressional-hearings-on-profiling  [https://
perma.cc/P382-NFQS].

179. Rosenberg, supra note 176.

180. Id.

181. Wootson, supra note 178.

182.  Melissa Gomez, White Woman Who Blocked Black Neighbor from Building Is Fired, N.Y. TIMES
(Oct. 15, 2018), http://www.nytimes.com/2018/10/15/us/hilary-brooke-apartment-patty-st-louis.html [https://
perma.cc/QJZ2-9EQE].

183. Id.

184. Karen Zraick, Man Labeled ‘ID Adam’ Is Fired After Calling the Police on a Black Woman at Pool,
N.Y. TIMES (July 6, 2018), http:/www.nytimes.com/2018/07/06/us/pool-racial-profiling-white-man.html
[https://perma.cc/CU6P-3V3M].



72 TEMPLE LAW REVIEW ONLINE [Vol. 92

make, if a white person perceives a Black person as a threat, then that person will call
the police.

D. Complexities That Dispatcher Laws and Racial Trauma Produce

Emergency dispatcher laws and policies complicate addressing racially motivated
911 calls. Individual cities and towns control their emergency dispatch centers to fit the
needs of specific police and fire departments.'$® Thus, all emergency dispatch centers do
not have a consistent system for handling nonemergency calls,'8¢ which is the category
that many racially motivated 911 calls fit into.'"” For example, many cities—such as
Baltimore, Chicago, New York City, and Philadelphia—have adopted a 311 system for
nonemergency calls.!®¥ Milwaukee uses a differential response system, which permits
the emergency dispatchers to exercise discretion on whether to dispatch an officer or take
a report over the phone.'$ In Miami, emergency dispatchers have discretion to send
police officers or Public Service Aides, who are unarmed and trained to handle
nonemergencies. '

In some areas, emergency dispatchers do not have discretion over which incidents
emergency personnel respond to, even if the dispatcher recognizes the call as racially
motivated.!®! However, emergency dispatchers have some discretion to make racially
motivated calls a lower priority. For example, in April 2018, a white woman called 911
to report two Black men for using a charcoal grill in the wrong area.!? Originally, the
dispatcher documented the call as “Priority 3,” meaning the call was not a priority and
officers could take hours to respond.'”> Police ultimately responded when someone
called again because the original caller began to fight with the people having the
barbeque.!*

Emergency dispatchers face a lot of pressure to log calls appropriately because they
could face liability for negligence.!®> There is debate, unrelated to racially motivated
calls, about how much discretion emergency dispatchers should have.'¢ Some argue that
requiring a script of questions before dispatch, instead of allowing the dispatcher to use
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discretion to immediately send help, can put lives at risk by delaying the dispatch of
emergency services.!”7 Others argue that dispatcher discretion to ask any number or
variety of questions can lead to more inaccuracy and medically risky situations if
dispatchers do not gather enough information to assist emergency personnel.!*®

This issue of racially motivated 911 calls is even more problematic when
considering the history and effects of policing and the resulting trauma for Black people.
As discussed above, in some jurisdictions, the police must respond to every 911 call.!®®
Thus, racially motivated 911 calls unnecessarily increase interactions between the police
and Black people.?? Even if a Black person is not arrested, assaulted, or killed, police
interactions can cause trauma.?’! Racial trauma or race-based traumatic stress “may
result from racial harassment, witnessing racial violence, or experiencing institutional
racism.”?0? In the context of a racially motivated 911 call, the interaction with the police
requires the victim to justify their presence in a white space, and this requirement can
make the victim feel less human.?’® In the moment, this can cause a stress response of
increased blood pressure, increased heart rate, and a release of cortisol (a stress
hormone).204

Police interactions can cause trauma because of the deep distrust that exists between
the police and the Black community.?%5 At the root of this distrust is a long history of
police brutality.?% Fifteen percent of police-involved deaths in 2015 were Black men
between the ages of fifteen and thirty-four, despite being only two percent of the U.S.
population.?07 This disparity in police-involved deaths, the high volume of Black people
who have personally experienced police harassment, and the sensationalism of these
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stories in the media all contribute to the “depth and persistence of African American
sensitivity, fear, and grievance in regards to the police.”2%

The trauma from police interactions can have a physiological and psychological
impact.?%? For example, a young Black man experienced a stop and frisk in New York
City; afterwards, he experienced feelings of grief and sadness, difficulty sleeping at
night, and anxiety about additional police encounters.?!® A series of qualitative
interviews revealed that young Black men subjected to police profiling experienced
anxiety, despair, and fear.?!! Race-based traumatic stress has a variety of physiological
effects including chronic pain, low birth weight, obesity, diabetes, heart attacks, and
more.?!? Race-based trauma impacts observers as well as victims.?!3 Observers who
perceive racialized events in the media can be physiologically affected as much as the
victim.214

E.  Remedial Attempts

#LivingWhileBlack stories have proliferated in the media, and people have
responded: creating strategies to decrease these 911 calls from happening in the first
place, proposing remedies for the victims, and initiating consequences against the callers.
Many of the remedial attempts that this Part discusses have been met with criticism or
resistance. However, racially motivated 911 calls are a multifaceted issue, and the
response needs to be the same.

1. Proactively Preventing Calls

A church in Oakland, California, has pledged to find methods for de-escalation to
respond to mental health emergencies, instead of defaulting to calling the police.?!® First
Congregational Church of Oakland frequently interacts with the homeless population in
the community, and those interactions often lead to police involvement.?!® Now, the
church is planning to explore alternatives to police intervention beginning with a
community workshop, “How Not to Call the Cops Ever.”?!7 Though situations may arise
that require police involvement, this church community considering its role in decreasing
negative police interactions with people of color is a step in the right direction.?!'$
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Additionally, after the Starbucks incident discussed above,?!® Starbucks closed
eight thousand stores across the country to have more than 175,000 Starbucks employees
receive a mandatory racial-bias education.?? Although the CEO recognized that one
racial-bias training will not be enough to fix the underlying issues that led to the
incident,??! Starbucks has at least begun the conversation. Whereas, even though many
incidents of racial bias have been reported at other stores such as Wal-Mart, other
companies have not responded to the same degree as Starbucks.??? Hopefully, following
Starbucks’s lead, the conversation will continue.

2. Proposed Legislation

Four state legislators introduced efforts to make racially motivated 911 calls a crime
or authorize civil litigation. In New York, State Senator Jesse Hamilton—a Black man—
introduced a bill that would make racially motivated false reports to the police a hate
crime.??? Specifically, the bill would add “falsely reporting an incident” in the first,
second, or third degree to the list of specified offenses for hate crimes.??* State Senator
Hamilton introduced the bill in August 2018, not long after he was the victim of a white
woman calling the police on him for canvassing in one of his Brooklyn districts.??*> The
bill did not make it out of the Senate Rules Committee,??® but Assistant Speaker Félix
Ortiz of the New York State Assembly reintroduced the bill in the 2019-2020 legislative
session.??’ As of May 4, 2020, it is currently in the Assembly Codes Committee.??

Additionally, in Michigan, State Representative LaTanya Garrett—a Black
woman—introduced a bill that would have made racially motivated false reports to the
police a felony.?? Specifically, the bill stated that when a false report is made “based
solely on the race or ethnicity of the alleged perpetrator,” then the person who made the
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report would have been guilty of a felony.?*° This felony would have a maximum of a
four year sentence.?3! However, this bill never made it out of committee and has not been
reintroduced.?3?

In Oregon, State Representative Janelle Bynum—a Black woman—introduced
legislation to authorize the victims of racially motivated 911 calls to bring civil litigation
against the caller.?33 Specifically, the law permits a person to bring a civil suit against
“any person who knowingly causes a police officer to arrive at a location to contact
another person” in order to discriminate, harass, “expel[] from a place in which the other
person is lawfully located,” or damage the victim’s reputation or financial interests.?3*
The law allows recovery for the greater of “[s]pecial and general damages ... or
[s]tatutory damages of $250” and punitive damages.??> Like New York State Senator
Hamilton, State Representative Bynum introduced the bill not long after she was the
victim of a woman calling the police on her for canvassing in one of her districts.?3¢ It
entered into effect in January 2020.237

Most recently in Wisconsin, State Representative LaKeshia Myers—a Black
woman—introduced a bill to make “unlawfully summoning a police officer” a class C
misdemeanor and to authorize a civil cause of action against the summoner.?*® The
legislation is also referred to as the “BBQ Becky Bill,” referencing the woman who called
the police on two Black men having a barbeque.?3 Myers’s motivation for the bill was
to conserve police resources for legitimate crimes and to reduce the “undue harm, danger,
and stress to individuals involved.”?** Additionally, Myers was inspired by the successful
legislation passed in Oregon.?*! The Wisconsin bill was introduced in January 2020, but
the bill failed to pass in April 2020.24

3. Legal and Social Consequences

In 2018, victims of two separate racially motivated 911 calls were successful in
bringing consequences against the callers. On October 19, 2018, in North Carolina, an
intoxicated white woman, Susan Westwood, harassed two Black sisters, Leisa Meria
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Garris and Mary Michelle Garris, while they were waiting for AAA in the parking lot of
an apartment complex where one of the sisters lived.?*> Westwood made a slew of racist
comments against the sisters before she called the police and lied saying the women were
trying to break into an apartment.>** One of the sisters filed a police report against
Westwood, and after the video went viral, Westwood turned herself in.2*> Westwood was
arrested and released on bond after being charged with two counts of communicating
threats, two counts of simple assault, and misusing the 911 system.?*® In June 2019,
Westwood pled guilty to simple assault and misusing the 911 system and was sentenced
to probation for twelve months.?4’ This story could be a start for more prosecutions
against racially motivated 911 callers.?

In Detroit, Marc Peeples—a Black urban farmer—was the victim of incessant
racially motivated 911 calls and false accusations from three white women for almost a
year.?* The calls and accusations based on Marc Peeples’s maintenance of a community
garden eventually led to his arrest.?>° In October 2018, a judge dismissed the case, calling
it “‘ridiculous’ and ‘disgusting,” and admonished police and prosecution for moving
forward with it.”?’! Afterwards, Marc sued the women for $300,000 in damages claiming
“the women ‘knowingly fabricated all of [their] allegations’ and ‘acted intentionally and
concertedly to cause [him] economic harm and emotional distress.””>3? Few 911 callers
have faced consequences beyond social accountability, so he filed this suit to change that
narrative.?>

In addition, many of the callers have been held socially accountable for making a
racially motivated 911 call. Black Twitter has demonstrated the power of social
accountability. As different stories have proliferated on the internet, Black Twitter has
dubbed white 911 callers with alliterated monikers related to the event—Barbeque
Becky, Permit Patty, ID Adam, and more.?>* These monikers, used as hashtags, have
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made these stories circulate nationally or “go viral.”?>> After these stories have reached
notoriety, a second form of social accountability has occurred from employers or
customers acting against the 911 caller.?3 Some recipients of social media shaming have
argued that the consequences from the shaming vastly outweigh the initial harm because
the widespread, negative attention resulted in hate mail, loss of employment, or detriment
to personal relationships.>>” Some commentators have argued that the potential for
shaming makes people both consider the consequences of their actions and aim to be
more civil.>*® Also, some believe that the shaming is a necessary consequence for racist
behavior, especially when other remedies for victims are limited.?°

F.  Potential Legal Remedies

When an unpredictable issue arises, legally or socially, the law’s breadth is tested
to determine whether this new issue will be inside or outside the scope of existing law.
Racially motivated 911 calls are a new method for private racial profiling. These 911
calls do not fit neatly into an existing legal framework. However, the law may still be
able to make victims of these calls legally whole. This Part outlines potential legal
remedies and discusses their viability.?®" Specifically, this Part analyzes federal civil
rights law, state tort claims, and state criminal law.

1. Federal Claims

Section 1983 authorizes lawsuits for violations of federal civil rights against state
and local government officials, private parties acting in concert with the state, or private
parties alone.?®! Liability can be brought against a person who carries a badge of
authority of a state, represents the state in some way, or has power entrusted to them
under state law.2%% In order to use a Section 1983 claim, a victim of a racially motivated
911 call would need to establish that the caller is considered a person acting under the
color of state law.?6> A private actor may qualify as a state actor if they rely on
government assistance or benefits, they are performing a traditional government
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function, or the government compelled or encouraged the actor to act in a particular way
causing the deprivation.?6*

In the instance of a racially motivated 911 call, the caller is relying on the assistance
of law enforcement officers, which causes the deprivation of the victim’s rights.
However, the Supreme Court has specified that “utilization of public services by private
actors” without overt and significant assistance does not qualify as reliance on
government assistance or benefits,2%3 and it is unlikely that responding to a 911 call
would be found to constitute overt and significant assistance. Thus, a victim could bring
a Section 1983 claim against a responding police officer if they were also the victim of
excessive force or could sufficiently argue that carrying out the caller’s biased objective
transforms the action into governmental discrimination.?6¢

A claim under Section 1985(3) is another potential federal claim against racially
motivated 911 callers. Section 1985(3) permits a cause of action against individuals who
conspire to deprive a person of the equal protection of the law or equal privileges and
immunities under the law.2¢7 If any act of a conspiracy injures or deprives an individual
from exercising any right or privilege, then the victim can bring a Section 1985(3) claim
“against any one or more of the conspirators.”2%8 This claim is promising because some
plaintiffs may be able to establish that “some racial, or perhaps otherwise class-based,
invidiously discriminatory animus” motivated the action of placing a racially motivated
911 call.?® Depending on the circumstance, a victim of a racially motivated 911 call
could argue that the caller, “directly and indirectly, intimidated and prevented [the
victim] from enjoying and exercising their rights.”2’% The specific rights implicated by a
racially motivated 911 call include the “rights to freedom of speech, movement,
association and assembly . . . [and] right to be secure in their person.”?”!

2. State Tort Claims

Some commentators have discussed the civil claims that they believe could apply
to racially motivated 911 calls including malicious prosecution, defamation, and

264. Id. at 8-9.

265. Julie K. Brown, Note, Less Is More: Decluttering the State Action Doctrine, 73 Mo. L. REV. 561,
566 (2008) (citing Am. Mfrs. Mut. Ins. Co. v. Sullivan, 526 U.S. 40, 54 (1999)).

266. See Carl Takei, How Police Can Stop Being Weaponized by Bias-Motivated 911 Calls, ACLU (June
18, 2018, 6:00 PM), http://www.aclu.org/blog/racial-justice/race-and-criminal-justice/how-police-
can-stop-being-weaponized-bias-motivated [https:/perma.cc/S8FZ-PYWB] [hereinafter Takei, 911 Calls].

267. 42 U.S.C. § 1985(3) (2018).

268. Id.

269. Griffin v. Breckenridge, 403 U.S. 88, 102 (1971).

270. Id.at9l.

271. Seeid. This language is modeled from the plaintiffs’ successful arguments in Griffin v. Breckenridge.
Id. at 91, 103. In this case, a group of white men attacked a group of Black men in Mississippi. /d. at 90. The
Black plaintiffs brought a Section 1985(3) claim against the white defendants. /d. at 92. The Court held that
Section 1985(3) does cover private conspiracies and state action was not required for this claim because Congress
has authority to regulate this type of conspiracy under the Thirteenth Amendment and interstate travel under the
Commerce Clause. Id. at 101-07. Specifically, the Court reasoned that Congress has the power to legislate the
badges and incidents of slavery under the Thirteenth Amendment; thus, Congress could create a cause of action
for the victims of “conspiratorial, racially discriminatory private action aimed at depriving them of the basic
rights that the law secures to all free men.” Id. at 104-05.
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intentional infliction of emotional distress.?’?> This Part assesses whether those civil
claims are viable remedies for victims.

Malicious prosecution is the most promising state tort claim for providing a remedy
for victims of racially motivated 911 calls. An individual can successfully bring a claim
for malicious prosecution if they prove that (1) a private person initiated criminal
proceedings against them, (2) without probable cause, (3) for a purpose other than the
enforcement of criminal law, and (4) the proceedings ended in favor of the accused.?’?
For the first element, a lawful arrest on a criminal charge constitutes an initiation of a
criminal proceeding.?’* Thus, a racially motivated 911 call could satisfy the first element
if the caller communicates information to a dispatcher or police officer that precipitates
a lawful arrest.”’>

The third element is satisfied if the victim can establish that an improper purpose
primarily motivated the caller.?’¢ An example of an improper purpose is a purpose “to
harm the accused because of spite, ill will or personal hostility to him.”?’” Malice, spite,
or ill will can be inferred from the circumstances of the prosecution or a lack of probable
cause.?’® Thus, if a victim can establish the 911 caller had a discriminatory animus, then
the victim could convince a jury that the third element is satisfied. The fourth element is
satisfied if the police officer later “discover[ed the accused] is innocent and release[d]
him without any further steps to prosecute him.”?’® Most instances of racially motivated
911 calls can satisfy this element because if there is an arrest, charges are typically
dropped not long after.280

However, the second element, probable cause, complicates a claim for malicious
prosecution. A private citizen has probable cause for initiating criminal proceedings
when the person reasonably believes that the accused committed an offense and the facts
known or believed justify this belief.?! A private citizen can initiate criminal
proceedings with incorrect facts or an improper understanding of the law if their actions
meet the reasonable person standard.?®? This is problematic for racially motivated 911
calls because callers often feel justified in their understanding of the facts or the law to
contact the police about victims’ alleged actions.?®* In response, a victim could argue
that their actions were so clearly not a crime that the caller’s actions cannot qualify as a
reasonable mistake.

272. E.g., Patton & Farley, supra note 154.

273. RESTATEMENT (SECOND) OF TORTS § 653 (AM. LAW INST. 1977).

274. Id. § 654(2)(c).

275. Id. § 654 cmt. ¢, illus. 1.

276. Id. § 668 cmt. c.

277. Id. § 668 cmt. f.

278. E.g., Sims v. Kent, 130 So. 213, 215-16 (Ala. 1930); Smith v. Kidd, 246 S.W.2d 155, 159 (Ky.
1951).

279. RESTATEMENT (SECOND) OF TORTS § 654 cmt. e, illus. 1.

280. See, for example, Part II.C.1 for a discussion of the #LivingWhileBlack incident at Starbucks that
resulted in the arrests of two Black men.

281. RESTATEMENT (SECOND) OF TORTS § 662.

282. Id. § 662 cmt. e—i.

283. See Lockhart, Living While Black, supra note 3 (“[T]he [#LivingWhileBlack] incidents highlight
just how quickly a misplaced assumption or feeling uncomfortable can lead a white person to call the police.”).
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Two other state tort claims that are potential options for recourse are publication of
injurious falsehood and intentional infliction of emotional harm. A person is liable for
publication of an injurious falsehood if they intend for the statement to harm the interests
of the victim and know or act in reckless disregard of the statement’s truth.?%* The
injurious falsehood can be made to a third party orally or implied from conduct,?®’
meaning a 911 call to the police could qualify as a statement to a third party. However,
the main issue with a claim for injurious falsehood is that damages are limited to the
plaintiff’s pecuniary losses.?®® Pecuniary losses refer to prevention of sales, diminution
in prices, and other monetary damages due to the influence the falsehood had on third
parties.?®” None of the racially motivated 911 calls that this Comment discusses present
these types of damages.?3®

For intentional infliction of emotional harm, the plaintiff must prove that the actor
“by extreme and outrageous conduct intentionally or recklessly cause[d] severe
emotional harm.”?% However, the tort sets a high bar for the level of emotional harm.
This tort was meant to cover a small sliver of conduct beyond the utmost bounds of
human decency.?®® The underlying conduct must be extreme and outrageous and
exercising a legal right, such as placing a 911 call, does not typically lead to liability.?*!
Thus, a 911 call would most likely fail to reach the level required for intentional infliction
of emotional harm. The Marc Peeples case, however, which may be considered an

extreme example of racially motivated 911 calls, could have proved this wrong.2*?

3.  State Criminal Law

Some state legislators have proposed criminal sanctions for racially motivated 911
callers.?%? This Part further explores whether any crimes currently encompass these calls
and how these laws can be adapted to better suit prosecution of racially motivated callers.
First, this Part examines the consequence of criminal misuse of the 911 system. Second,
this Part evaluates falsely reporting a crime to law enforcement as a misdemeanor and a
felony. Finally, this Part analyzes hate crime statutes as a potential remedy.

The first potential category of crime for a racially motivated 911 call is criminal
misuse of the 911 system. Criminal misuse of the 911 system includes both purposeful
nonemergency and prank calls.?®* Each state has its own criteria for what qualifies as

284. RESTATEMENT (SECOND) OF TORTS § 623A.

285. Id. § 623A cmt. e.

286. Id. § 623A cmt. f.

287. Id. § 633 cmt. ¢, f-g.

288. See supra Part I1.C.

289. RESTATEMENT (THIRD) OF TORTS: LIABILITY FOR PHYSICAL AND EMOTIONAL HARM § 46 (AM. LAW
INST. 2012).

290. Id. § 46 cmt. d.

291. Id. § 46 cmt. d—e.

292. See Perkins, supra note 249.

293. See supra notes 223-232 and accompanying text for a discussion of the proposed legislation in New
York and Michigan.

294. Christina M. Eastman, Chapter 89: Rescuing 911?, 40 MCGEORGE L. REV. 486, 488 (2009).
Purposeful nonemergency calls are intentional, frivolous calls or calls “about matters that require police attention
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criminal misuse and varying punishments for the offense. For example, under California
law it is a misdemeanor to call 911 with the “intent to annoy or harass . . . established by
proof of repeated calls or communications over a period of time, however short, that are
unreasonable under the circumstances.”?® This means a single 911 call would not
establish intent for this statute.?’® But California has another criminal statute that
prohibits knowingly using the 911 system for any reason other than an emergency.?®’
This statute has a graduated violation system that ranges from receiving a written
warning and educational materials on appropriate 911 use to a $250 fine.?*

In comparison, under North Carolina law—a state with a prosecution for a racially
motivated 911 call®®—it is a class 1 misdemeanor to knowingly call 911 for a purpose
other than an emergency communication.3® Florida law makes it a misdemeanor to use
911 to make a “false alarm or complaint or report[] false information that could result in
[an] emergency response.” %! If the value of the service provided exceeds $100 or a
person has been convicted of the misdemeanor offense for misuse of the service four
times, then the offense is a felony in the third degree.?%? In each state, criminal misuse of
the 911 system has a very low penalty.’®® However, California’s consequence of
receiving educational materials could be beneficial in the context of racially motivated
911 calls, if the literature was specific to overcoming implicit bias and understanding
when it is appropriate to call 911 on a person.3%*

The second potential category of crime for a racially motivated 911 call is the crime
of falsely reporting to law enforcement authorities. The Model Penal Code (MPC) states
that it is a misdemeanor to “knowingly give[] false information to a law enforcement
officer with purpose to implicate another.”?®> Some states, like Pennsylvania, have
adopted the MPC almost verbatim while others, like California, have expanded the level
and consequence for falsely reporting a crime.3%°

Pennsylvania closely adopted the MPC with its law against false reports to law
enforcement authorities, but the offense is a misdemeanor in the second degree.?"?
Specifically, the Pennsylvania Superior Court held that a false report to authorities has
four elements: “(1) the defendant must have made the statement to a law enforcement

but are not emergencies, such as reporting that a car was broken into overnight or reporting a non-injury vehicle
accident.” Id.
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303. E.g., CAL. PENAL CODE § 653y(a); FLA. STAT. ANN. § 365.172(14); N.C. GEN. STAT. ANN.
§ 14-111.4.

304. See CAL. PENAL CODE § 653y(a)(1) (“The law enforcement agency may provide educational
materials regarding the appropriate use of the 911 emergency system.”).

305. MODEL PENAL CODE § 241.5(1) (AM. LAW INST. 1962).

306. Compare 18 PA. STAT. AND CONS. STAT. ANN. § 4906(a) (West 2020), with CAL. PENAL CODE
§ 148.3(a).

307. 18 PA. STAT. AND CONS. STAT. ANN. § 4906(a).
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officer; (2) the defendant’s statement must be false; (3) the defendant must know the
statement is false; and (4) the defendant must intend to implicate another.”3%® A racially
motivated 911 call could meet this standard, but, like criminal misuse, the issue of a low
penalty remains because the consequences of a misdemeanor are not proportional to the
harm caused.

California has both a felony and a misdemeanor for falsely reporting an
emergency.® The misdemeanor is like the MPC, finding an individual guilty if they
knowingly give a false report of an emergency.?'? The felony law, however, states that
an individual is guilty if they falsely report an emergency and know or should know that
the police response is likely to cause death or great bodily injury and a death or injury is
sustained.3!! The California legislature created this felony as a response to “swatting.”312
A racially motivated 911 call does not always rise to the level of being likely to cause
death or great bodily harm, but the prevalence of police brutality or the severity of the
situation that the caller claimed could make such a result possible. For example, it is not
difficult to imagine how the accusation that Darren Martin had a weapon could have had
a very different ending.3!3

The final potential category of crime for a racially motivated 911 call is a hate
crime. Although the MPC does not include a hate crime provision,3'# states have many
different provisions and elements for these types of crimes. Some states make it easier
for a racially motivated 911 call to constitute a hate crime and some make that almost
impossible. The states where justice is most accessible are those that do not limit hate
crimes to specific offenses. For example, in California, a criminal act due to a victim’s
actual or perceived characteristics can qualify as a hate crime,’!’> and a hate crime
“includes, but is not limited to,” an interference with civil rights.3!¢ Likewise, Florida’s
statute states that any felony or misdemeanor can be reclassified as a higher offense if it
qualifies as a hate crime.'7 Conversely, the statutes in Washington, D.C.,>!8 New
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Jersey,?!° Pennsylvania,®?° and New York3?! specify a list of offenses that can qualify as
a hate crime, but none of those lists include misuse of the 911 system or falsely reporting
an emergency.3??

Some hate crime statutes are detrimental to victims by requiring the accused to have
general intent or specific intent to commit the hate crime, like the statutes in New Jersey,
New York, and Pennsylvania.3?> Most racially motivated callers are not aware of their
unconscious biases or prejudices that lead them to make these 911 calls.3>* Thus, an
intent requirement becomes a barrier for prosecution of most racially motivated 911 calls.
In the alternative, the statutes in California, Washington, D.C., and Florida require
prejudice to be a motivator or for the commission of the act to demonstrate prejudice.3?
This maintains a high bar for prosecution of a hate crime, but it is more attainable for the
victims of racially motivated 911 calls.

III. DiscuSsSION

Black people have been historically policed. This overpolicing and regulation of
Black bodies has continued into the present day as evidenced by 911 calls based on
implicit bias. These 911 calls are a vestige of slave codes, the Black Codes, and the Jim
Crow era. As Lolade Siyonbola highlighted in her response after the Yale incident, these
911 calls are illustrations that some white people in this country still, knowingly or
subconsciously, believe that Black people are a threat and their presence in certain spaces
must be justified and regulated.32¢

Part III.A outlines how #DrivingWhileBlack and #ShoppingWhileBlack provide
lessons for recommended approaches and pitfalls to avoid when litigating private racial
profiling. Part II1.B explains the role that police departments and emergency dispatchers
have in mitigating the harms of racially motivated 911 calls, supporting victims, and
educating the public. Finally, Part III.C explores avenues of legal remedies for victims,
discusses strategies to open these avenues, and predicts the likelihood of success.

A.  Lessons from #DrivingWhileBlack and #ShoppingWhileBlack

Private racial profiling cannot be viewed in isolation from racial profiling by police
and CRP because of their shared history. As the predecessors of #LivingWhileBlack,
#DrivingWhileBlack and #ShoppingWhileBlack provide valuable insight on how the
law can protect people of color from discrimination. This Part evaluates the legal paths

319. N.J. STAT. ANN. § 2C:16-1(a) (West 2020).

320. 18 PA. STAT. AND CONS. STAT. ANN. § 2710(a) (West 2020).
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ANN. § 2710(a). This is why the proposed legislation in New York adds racially motivated false reports to the
list of specified offenses for hate crimes. See supra note 224 and accompanying test.

323.  See supra notes 319-321 and accompanying test.

324. See supra note 152 and accompanying text for a discussion of internalized racial superiority as a
motive behind private racial profiling.

325. CAL. PENAL CODE § 422.55(a) (West 2020) (in whole or in part); D.C. Code Ann. § 22-3701(1);
FLA. STAT. ANN. § 775.085(1)(a) (West 2020).

326. See Takei, Colleges and Universities, supra note 172.
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for remedying other forms of racial profiling and discusses what the legal path for
#LivingWhileBlack should be.

#DrivingWhileBlack was the first iteration of the racial profiling hashtags. Its
history provides insight on how to address #LivingWhileBlack. State v. Soto and Whren
v. United States teach multiple lessons. First, these cases underscore the power of
statistics.??” Currently, 911 calls do not have the same statistical foundation as traffic
stops,328 but this information could be recorded and reported with the assistance of
emergency dispatchers, social scientists, and statistical experts. State and local
governments should begin collecting and analyzing 911 call data to determine if there is
a recurring issue with racially motivated calls. Second, these racial profiling cases
demonstrate the power of messaging and public pressure. #DrivingWhileBlack became
a nationally recognized issue due to “the dozens of stories in the press and on the
airwaves, combined with the statistical reports, the lawsuits, and recent legislative
action.”3?° However, the vast news coverage and statistics may push local governments
and police departments at the center of the scrutiny to become obstinate. This was
demonstrated in New Jersey when, despite all of the statistics and news coverage in the
1990s,330 “officials in law enforcement and government [were] not eager to acknowledge
the problem of racial profiling.”33!

This is a lesson for #LivingWhileBlack because these 911 calls have generated
sufficient attention from the media, thus generating social pressure.>3? Also, some state
legislatures have begun taking action.33* Unlike #DrivingWhileBlack, private citizens
are the subject of #LivingWhileBlack claims, so police departments and local
governments are not likely to resist these efforts. However, private citizens may reject
the prevalence of the issue or not want to address their implicit biases, which may lead
to similar resistance.

There are multiple lessons from #ShoppingWhileBlack for #LivingWhileBlack.
Like #ShoppingWhileBlack, #LivingWhileBlack involves racial profiling from
individuals that are not government actors, so the protections are different than
#DrivingWhileBlack.>** Similar to racial profiling by police, CRP shares a message
about the use of studies and media perception of the issue. Statistics, studies, and media
stories legitimized the issue of CRP to demonstrate the full extent of the issue.?3> Private
racial profiling has received sufficient media attention that brings scrutiny to racially

327. See Buckman & Lamberth, supra note 75, at 399—-400.

328. See id. at 404-06.

329. HARRIS, supra note 68.

330. See supra notes 79, 81, 103—106 and accompanying text for a discussion of racial profiling in New
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331. HARRIS, supra note 68.

332. See Lockhart, 911 Calls, supra note 1 (discussing how #LivingWhileBlack incidents dominated
news coverage about race relations in 2018).
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335. See, e.g., Harris, A Survey, supra note 120, at 335 (using statistics to combat the assumption about
CRP being needed to stop rampant shoplifting by Black people); Harris, Shopping While Black, supra note 116,
at 6 (using a Gallup study to quantify the pervasiveness of CRP for Black people).
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motivated 911 calls.33¢ However, the full scope of #LivingWhileBlack is unclear. Not
every instance of racially motivated 911 calls makes the news,337 so statistics or studies
would be helpful to contextualize the full scope of the problem.338

In addition, #ShoppingWhileBlack raises thoughts about the effectiveness of
federal litigation to address racial profiling. Essentially, the viability for federal claims
about CRP has been reduced to Section 1981 claims, and Section 1981 claims are riddled
with difficulty.33 The Section 1981 case law suggests that a private racial profiling
plaintiff could advocate for an expansive interpretation of a federal statute.3*? However,
private racial profiling lacks a federal statutory framework that can be used as recourse
like with #DrivingWhileBlack and #ShoppingWhileBlack.3*! Thus, the ultimate lesson
from #DrivingWhileBlack and #ShoppingWhileBlack is that racial profiling by private
citizens may be best remedied by state tort or criminal law.

B.  Police Procedures and Emergency Dispatchers Policies

Although this Comment focuses on the caller who misuses the 911 system to target
an innocent Black person triggering the caller’s discomfort, police procedures and
emergency dispatcher policies should be amended to make it clear to these callers that
this behavior is unacceptable. Further, responding law enforcement officers should
support the victims of racially motivated 911 calls, not further ostracize them and subject
them to unnecessary questioning. In addition, police departments and 911 call centers
can use a public education strategy to inform citizens of appropriate and inappropriate
911 use.

When the police respond to a racially motivated 911 call and focus on interrogating
the victim instead of addressing the caller’s unnecessary call, the police are allowing
themselves to be used to enforce the racial biases of private citizens.>*> One method for
addressing this issue is to use unarmed community service officers, like the Public
Service Aides in Miami,>*? to respond to these nonemergency calls and change the nature

336. See Lockhart, 911 Calls, supra note 1.
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unarmed Public Service Aide).
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of these interactions.’** This would allow the interaction between community service
officer, caller, and call victim to be focused on mediation and de-escalation. If a police
department does not have community service officers, then regular police officers can be
trained in implicit bias and de-escalation tactics.>* A police officer’s presence can make
even innocent people uneasy, especially Black people, so police officers must be
reminded that “[a]pproach means everything, and emotional control must always be the
responsibility of the officer.”34¢ Ultimately, police officers must be able to recognize
when a situation may have been exaggerated due to a caller’s bias. Police departments
and officers may be more receptive to considering their role in racially motivated 911
calls due to this current period of change regarding police-citizen relationships and
community policing.34’

Emergency dispatchers play a role because they communicate information about
the 911 call to the responding officer. This information can prepare officers for the
situation, but misinformation can lead to an over- or undervigilant police response.*®
For example, the 911 call that resulted in the police shooting of Tamir Rice, a 12-year-old
Black boy, provided details that the “guy” in the park was “probably a juvenile,” the gun
was “probably fake,” and that the caller did not “know if [the gun was] real or not.”3%
However, these potentially life-changing details from the 911 call were never
communicated to the responding police officers.?*" Instead, the dispatcher categorized
the call as a “code one,” the highest priority level, and one of the responding officers
fatally wounded Tamir shortly after arriving on the scene.?3!

When responding to a racially motivated 911 call, emergency dispatchers should
ask a prescribed series of questions and identify “whether the caller has seen possible
criminal activity that is worth an officer’s time to investigate.”35? If the emergency
dispatcher believes the caller is being racist or biased, there are two different approaches
the dispatcher could take: (1) make sure that this information is communicated to the
responding officers, or (2) explain that an officer will not be dispatched without a
legitimate basis.33? The former is a more appropriate response than not sending a police
officer because the latter approach would allow an emergency dispatcher too much
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discretion to determine what it means to be racist, and it is clear that individual
Americans do not have a uniform understanding of this meaning.

However, the best response would be a combination of the two. At a minimum,
both police officers and emergency dispatchers should receive implicit bias training, so
they can learn how to recognize and address situations that have overt and discreet tones
of'bias. An emergency dispatcher should ask prescribed questions and dispatch an officer
but also have the discretion to ask if there is a legitimate basis for the call based on their
implicit bias training. In addition, public education on proper 911 use is essential and
should include methods for callers to recognize when there is an emergency that requires
policing. Unfortunately, public education on 911 use cannot undo racism, but it may
cause callers to reevaluate their reason for calling and whether it is indeed an emergency.

C. Addressing the Gaps in the Law

This Comment contextualizes the pervasive, disruptive, and traumatic nature of
#LivingWhileBlack incidents. The law should expand to provide a legal reprieve for the
victims of these incidents against the 911 caller. As Part II.F discusses, there are a variety
of legal remedies that would have to be stretched to protect victims. However, this
Comment is not focused on legal imagination, and some of these remedies are
impractical. For example, Section 1983 is an impractical solution because it is a remedy
for responding to police abuses, and private citizens would not be considered state
actors.3>* Depending on the circumstances, a claim could be brought against the
responding police officer,3* but this Comment’s purpose is to establish legal remedies
against the 911 caller. Further, as discussed above, injurious falsehood does not cover
the type of damages implicated in #LivingWhileBlack incidents,3*¢ and the bar for
intentional infliction of emotional distress is too high to apply for most victims.3*7 This
Part evaluates the most viable legal remedies, addresses any barriers to these remedies,
and proposes potential solutions.

1.  Limitations of Section 1985(3)

A claim under federal law remains the most difficult remedy to attain. The most
promising federal claim is under Section 1985(3). However, this claim requires the
plaintiff establish a conspiracy between “two or more persons acting in concert.”3% A
civil conspiracy requires the plaintiff allege an agreement or a meeting of the minds.?>
Besides the instance of two people calling 911 together, the next best argument for a
conspiracy is to allege that the caller is engaging in a conspiracy with the responding
police officer or the emergency dispatcher. In a case that involved the federal criminal

354. See supra notes 263-265 and accompanying text for a discussion of when private citizens qualify
as state actors.

355.  See Takei, 911 Calls, supra note 266 (“When police enforce the racial biases of private citizens, they
convert those biases into governmental discrimination.”).

356. See supra notes 284-288 and accompanying text.

357. See supra notes 289-292 and accompanying text.

358. Graves v. United States, 961 F. Supp. 314, 320 (D.D.C. 1997).

359. Id.
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law equivalent to Section 1985(3),3° the Supreme Court held that the indictment
included a sufficient allegation of state involvement to require denial of the motion to
dismiss.3¢! The Court reasoned that “a charge of active connivance by agents of the State
in the making of the ‘false reports,” or other conduct amounting to official
discrimination” is sufficient to constitute a denial of rights under the Equal Protection
Clause.?> However, a civil conspiracy requires that “two or more individuals . . .
knowingly engaged over a period of time in a common purpose to accomplish unlawful
objectives.”3%3 It would be very difficult for a plaintiff to establish that a 911 caller and
a responding officer or emergency dispatcher established a conspiracy with the specific
intent and timing required. Ultimately, a victim of a racially motivated 911 call is most
likely foreclosed from bringing a federal claim against the caller.

2. Probable Cause for Malicious Prosecution

The most promising tort claim for victims of racially motivated 911 calls is
malicious prosecution. The application of tort law to address private racial profiling is
promising because it would allow the victim to directly address the caller. Criminal
consequences would involve an adversarial process between the state and the caller with
the victim only serving as a witness, but direct, civil confrontation between the victim
and the caller is powerful for long-term change and empowers the victim after the attack
on their dignity. However, as is the case with all malicious prosecution claims, it can be
difficult for plaintiffs to establish that the private citizen did not have probable cause to
initiate criminal proceedings.?** Also, some states explicitly do not favor malicious
prosecution claims.’®> Generally, defendants can establish they had probable cause to
initiate criminal proceedings by demonstrating that the known facts would lead a
reasonable person to believe the accused was guilty of an offense.’®® Establishing
probable cause is a complicated question of law and fact requiring the court to determine
whether the private citizen has met the legal standard to initiate the proceedings.?¢

360. 18 U.S.C. § 241 (2018).

361. United States v. Guest, 383 U.S. 745, 756-57 (1966). The case involved six white men who were
indicted for criminal conspiracy under 18 U.S.C. § 241. See id. at 746-47. Specifically, the indictment alleged
that one of the acts for the conspiracy was “causing the arrest of [Black people] by means of false reports that
such [Black people] had committed criminal acts.” Id. at 756.

362. Id. at 756-57.

363. E.g., Dreyerv. Jalet, 349 F. Supp. 452, 472 (S.D. Tex. 1972).

364. See supra notes 281-283 and accompanying text; see also 8 STUART M. SPEISER ET AL., AMERICAN
LAW OF TORTS § 28:8, Westlaw AMLOT (database updated March 2020) (explaining that probable cause is
“probably the most frequently and intensively litigated element in actions, claims, or causes of action for
malicious prosecution”).

365. See, e.g., Lewis v. Kei, 708 S.E.2d 884, 889 (Va. 2011) (“Actions for malicious prosecution arising
from criminal proceedings are not favored in Virginia and the requirements for maintaining such actions are
more stringent [than] those applied to other tort cases to ensure that criminal prosecutions are brought in
appropriate cases without fear of reprisal by civil actions.” (first citing O’Connor v. Tice, 704 S.E.2d 572, 575
(Va. 2011); and then citing Ayyildiz v. Kidd, 266 S.E.2d 108, 110-11 (Va. 1980))).

366. See SPEISER ET AL., supra note 364, § 28:8.

367. See supra notes 281283 and accompanying text for the legal standard for probable cause in
malicious prosecution cases.
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Courts should use the element of probable cause to push social norms forward. In
order to determine whether the private citizen’s belief was reasonable for probable cause,
the court should use a race-switching analysis. Under this analysis, courts would consider
whether the private citizen’s belief that the actions of the accused were criminal would
change if the accused’s race was different. If the belief would change, then calling 911
was unreasonable. This type of race-switching analysis is conducted primarily in
criminal proceedings,3*® and some commentators have debated the effectiveness of such
race-switching instructions.3%® This would be a question for the judge or jury to analyze,
not a question to be asked of the 911 caller during trial. This rule applied to actual
incidents of #LivingWhileBlack 911 calls would look as follows: If the eight-year-old
selling water was white, would the caller believe this was a criminal offense worth calling
9117 If the graduate student napping in a Yale common room was white, would the caller
believe this was a criminal offense worth calling 911? If the women golfing too slowly
were white, would the caller believe this was a criminal offense worth calling 9117 If the
answer to this type of question is no, then the private citizen’s belief is unreasonable;
thus, the criminal proceedings would not have been initiated with probable cause. This
construction of probable cause would send a message that people need to fight their
biases, which should be the true goal for seeking legal remedies for the victims of racially
motivated 911 calls.

3. Hate Crime Legislation

Racially motivated 911 calls predominantly fall within the purview of criminal
misuse of the 911 system and false reports of an emergency.’’® However, the
consequences under these statutes are quite low.’’! So, the deterrence for placing a
racially motivated 911 call is minimal or nonexistent, and prosecution for one of these
offenses may not make someone want to change their behavior. The desired outcome for
creating legal remedies for the victims of racially motivated 911 calls is to force the
callers to confront their biases and understand why these 911 calls are problematic as
well as for others to consider if they are calling 911 in a nonemergency because of bias.

Similar to swatting, the application of falsely reporting an emergency as a
misdemeanor or felony for a racially motivated 911 call should depend on the content of
the call and the actual harm.372 If the 911 call generates a more serious police response,

368. See, e.g., 18 U.S.C. § 3593(f) (2018) (stating that a jury should not recommend a death sentence
unless it would recommend the same sentence no matter the personal and demographic characteristics of the
defendant and the victim).

369. E.g., Sheri Lynn Johnson, Black Innocence and the White Jury, 83 MICH. L. REv. 1611, 1678-79
(1985) (critiquing the effectiveness of racial-bias jury instructions due to jurors not attending to jury instructions,
instructions to ignore race being unproductive, and the reverse effect that these instructions might place greater
emphasis on race); V.F. Nourse, Upending Status: A Comment on Switching, Inequality, and the Idea of the
Reasonable Person, 2 OHIO ST. J. CRIM. L. 361, 363 (2004) (book review) (describing switching instructions as
creative attempts to address bias in the criminal decision-making process but questioning how much can be
actually accomplished through switching instructions).

370. See supra notes 294-313 and accompanying text.

371. See supra notes 295-303, 305-313 and accompanying text for a discussion of the low-level
consequences for criminal misuse of the 911 system and falsely reporting a crime.

372. See supra notes 309-312 and accompanying text for a discussion of swatting and the statutory
framework distinguishing felonies and misdemeanors in California.



2020] #LIVINGWHILEBLACK 91

like an armed robbery, then the content of the call should trigger felony classification.
However, if the 911 call generates a less serious police response, like using a charcoal
grill in the wrong area, but the victim of the call is injured due to police brutality, then
the call should still trigger felony classification. No statute for falsely reporting an
emergency includes this type of misdemeanor or felony classification structure for
racially motivated calls.’”> As is, misuse of the 911 system and falsely reporting an
emergency do not accomplish the needed level of deterrence, because they are not
utilized in the context of private racial profiling and the consequences for these low-level
misdemeanors are minimal.

Racially motivated 911 calls should be classified as a hate crime. The proposed bill
in Michigan would have created a felony for falsely reporting a crime based solely on
the race or ethnicity of the alleged perpetrator.37* If passed, this type of legislation would
take a similar approach as California’s felony for falsely reporting used to target
swatting.3”> A concern about the success of the bill is that it requires the 911 caller to
intentionally make the call because of race or ethnicity.?’® This is to be expected of
Michigan, as their hate crime statute requires specific intent for a list of limited
offenses.’”” Even if reintroduced and passed, this bill would fall short of providing an
adequate remedy because, as previously discussed, most racially motivated 911 calls are
due to unconscious bias or prejudice, not intent.>’® Similarly, the proposed legislation in
New York would amend the list of specified offenses that can qualify as a hate crime to
include falsely reporting a crime.’”® New York’s hate crime statute contains the same
problem as Michigan’s, in that it requires intent.380

Therefore, the type of hate crime legislation that states should adopt as a remedy
for a racially motivated 911 call is a statute that permits any misdemeanor or felony to
be reclassified as a hate crime.3®! This would allow criminal misuse of the 911 system or
falsely reporting a crime to be reclassified as a hate crime without additional legislation.
Also, the most remedial statute would require a lower mens rea, instead of specific intent,
like establishing that prejudice was a motivator behind the commission of the crime in
whole or in part.3¥? A lower mens rea requirement would warrant prosecution for 911
calls that are, as the name suggests, racially motivated. Though there is a debate on

373. See supra notes 305-313 and accompanying text.

374. H.R. 6318, 99th Leg., Reg. Sess. (Mich. 2018).

375. Compare id. (classifying the false report of a crime based solely on race or ethnicity of the alleged
perpetrator as a felony when the person does not have an actual suspicion that a crime was committed), with
CAL. PENAL CODE § 148.3(b) (West 2020) (classifying the false report that an emergency exists as a felony when
the person knows that the response is likely to and does result in death or bodily injury).

376. Mich. H.R. 6318.

377. MICH. COMP. LAWS ANN. § 750.147b(1) (West 2020).

378. See supra notes 150—158 and accompanying text for a discussion of the reasons why white people
make racially motivated 911 calls.

379. S.9149,2017-2018 Leg., Reg. Sess. § 1 (N.Y. 2018).

380. N.Y.PENAL LAW § 485.05(1) (McKinney 2020).

381. See supra notes 315-317 and accompanying text for a discussion of California and Florida’s hate
crime statutes.

382. E.g., CAL.PENAL CODE § 422.55(a) (West 2020) (using a lower mens rea to define a hate crime as a
“criminal act committed, in whole or in part, because of . . . actual or perceived characteristics of the victim,”
such as disability, gender, race, and religion).
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whether criminal prosecution due to someone’s implicit bias is appropriate, the debate is
actually about the theories of punishment in relation to hate crimes.?®? Nevertheless, if
the existence of a criminal statute or knowledge of potential prosecution causes people
to pause, question their biases, and realize a 911 call is unnecessary, then the legislation
or threat of prosecution is successful. This is one reason why even less-than-optimal
legislation, like New York or Michigan’s, is still encouraged.’®* Even proposed
legislation that may fail to pass forces a conversation to take place in the legislature,
news, and households.

4.  The Oregon Law

The Oregon law is an ideal model for a state legislative response to racially
motivated 911 calls. First, this law is ideal because it is civil action as opposed to criminal
prosecution.?®> Criminal prosecution is at the discretion of the prosecutor, and the focus
is not on restorative justice for the victim.?%® Civil action against the 911 caller permits
the victim to receive more direct justice and potentially heal some of the resulting racial
trauma.>$” Second, the Oregon law specifically permits civil action against a person who
intends to “[c]ause the other person to be expelled from a place in which the other person
is lawfully located.”>#8 This statutory language is expansive enough to cover many of the
#LivingWhileBlack incidents outlined in this Comment.?*® Also, the intent requirement
for this provision is more attainable for a victim of a racially motivated 911 call because
the caller’s words could establish their intent. For example, a caller may say, “You do
not belong here” or question the victim’s credentials for being in a space before or while
calling the police.>*® The emergency dispatchers will have the 911 call transcript, and
many of these racially motivated 911 incidents are video recorded.>*!

Third, the Oregon law is ideal because it demonstrates that the penalty for a racially
motivated 911 call does not have to be high.**?> At a minimum, victims of racially
motivated 911 calls who win their cases are awarded $250.3%3 As discussed, the passing
of a new law can potentially make 911 callers consider their implicit biases, so a high

383. See BRYCE THERRIEN & NADIA-ELYSSE HARRIS, CRIMINALIZING HATE: AMERICA’S LEGISLATIVE
RESPONSE TO BIAS CRIMES 7-12 (2011). The authors outline each of the five theories for criminal
punishment: retribution, incapacitation, deterrence, rehabilitation, and restoration. /d. Retribution theory can be
considered the primary basis for hate crime legislation because it focuses on the proportionality of punishment
for the seriousness of bias-motivated crimes. See id. at 8-9. Deterrence theory can be considered the primary
opponent of hate crime legislation because “hate crime offenders are unaware of hate crime laws.” See id. at 10.
However, the authors support that hate crime legislation can deter greater systemic hate crimes. /d.
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punishment or potential for damages is not always necessary for effectiveness.3** Also,
a lower amount of damages will make these claims easier to bring pro se in small claims
court, which makes the remedy more accessible.3

Overall, the Oregon law is a great step in remedying racially motivated 911 calls.
This is a groundbreaking law.3® The success in Oregon, which does not have a diverse
state legislature,*” demonstrates that this type of legislation has potential. This law has
already inspired another state legislator to propose a similar law.3%8 It went into effect in
January 2020,3 so its effectiveness will not be known for a while. However, even
without knowing the exact effect, this law achieves the main goal that this Comment
advocates for: a remedy that raises awareness on the issue, which causes potential callers
to address their implicit biases.

IV. CONCLUSION

Currently, almost every state cannot provide reprieve for victims of racially
motivated 911 calls. This Comment advocated for creating an avenue for victims of
racially motivated 911 calls to have a legal remedy against the caller. To achieve this
goal, legislatures and the public must be further educated on the pervasiveness of this
issue, which can be demonstrated through recording 911 statistics of how many calls
may be racially motivated. Additionally, this Comment proposed amendments to both
emergency dispatcher policies for categorizing racially motivated 911 calls and police
procedures for responding to these calls. Moreover, this Comment argued that courts
should adopt a race-switching test for determining probable cause in malicious
prosecution cases. Finally, this Comment proposed a statutory framework for new
legislation that would either include racially motivated 911 calls as a hate crime or follow
Oregon’s example by creating a civil cause of action.

The Civil War ended slavery over 150 years ago. The Jim Crow era ended over fifty
years ago. Yet, the battle for equality and equal treatment under the law is still being
fought. There is no difference between slave codes restricting free Blacks from walking
alone and a Black person having the police called on them today for doing the same
thing. Instead of the strict vagrancy laws of the Black Codes, a Black person today can
have the police called on them for being perceived as a vagrant. Instead of signs explicitly
saying what is for white versus Black people, a white person can use the police as their
removal service. At their core, racially motivated 911 calls affect the victim and all who
perceive them. These calls echo a message about who belongs and who does not. This
Comment serves to educate on these lasting vestiges of segregation and discrimination
and spur a dialogue about confronting bias. The law can encourage this reconciliation.
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