EXECUTIVE JUDGMENTS: THE INSIDIOUS IMPLICATIONS
OF THE PRESIDENTIAL PARDON AND COMMUTATION
AUTHORITY"

I. INTRODUCTION

In 1986, President Ronald Reagan signed the Anti-Drug Abuse Act' into law,
motivated by a desire to “get tough” on illegal drugs in the United States.> The Act
established, for the first time, mandatory minimum sentences relating to the possession
of specific quantities of cocaine.’ In 1994, President Bill Clinton signed into law another
“tough on crime” piece of legislation, the Violent Crime Control and Law Enforcement
Act.* This Act included a three-strikes provision, which mandated life sentences without
parole for defendants with three or more convictions for federal violent felonies or drug
trafficking.> As of 2016, 1,907 federal inmates are serving life sentences for drug
offenses, constituting nearly thirty percent of federal inmates serving life sentences.®

Raymond Surratt, Jr. and Quincy Dennis were two of those federal inmates.” Surratt
was indicted in 2004 and charged with participation in a conspiracy lasting more than
three years to possess with intent to distribute more than fifty grams of crack cocaine in
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North Carolina.® He pled guilty and received a mandatory life sentence, in part due to his
prior criminal history.” Dennis was convicted in 1997 after committing a string of drug
offenses.!® Because two prior drug convictions required the government to seek a
sentencing enhancement, Dennis also received a mandatory life sentence.!!

In 2017, President Barack Obama commuted the sentences of both Surratt and
Dennis.'? President Obama’s acts of clemency derived from his constitutional authority
to issue pardons and commute sentences.'? A presidential pardon relieves an individual
from the punishment connected to their criminal conviction,!* while a commutation
simply substitutes a lighter punishment without restoring any civil rights.!> Most
presidents, including President Obama, have exercised their pardon and commutation
authority when motivated by concerns of mercy and public interest.'® Others, including
President Donald Trump, have largely utilized the authority to instead serve their own
personal interests.!”

Surratt and Dennis, despite receiving these presidential commutations, challenged
their original mandatory life sentences on separate grounds. Surratt appealed to the
Fourth Circuit, arguing that he would have faced a mandatory minimum penalty of ten
years under changes in sentencing calculations that were made subsequent to his
conviction.'® In effect, he would have been eligible for immediate release even before
President Obama’s commutation of his sentence.!® Dennis filed a petition for a writ of
habeas corpus with the Sixth Circuit, arguing that he should have originally faced only a
twenty-year mandatory sentence because of an incorrect calculation of one of his prior
convictions.?

Surratt and Dennis’s legal challenges required the Fourth and Sixth Circuits to
separately examine the impacts of a presidential pardon or commutation on the original
federal sentence. Specifically, the circuits were asked to resolve the question of whether
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the president’s exercise of his pardon or commutation authority creates a new executive
judgment that fully replaces the original judicial judgment.?!

This Comment analyzes this question, using the divergent decisions from the Fourth
and Sixth Circuits to illustrate that an executive judgment ought not to override a judicial
judgment. Concluding otherwise presents an insidious implication of the president’s
pardon and commutation authority in that it may become an aggravation of punishment,
even under circumstances where the authority is used with benevolent motivations.
Section II provides a background on the pardon and commutation authority and its
origins in the U.S. Constitution. It then describes historical and modern uses of the
authority before finally examining the decisions reached by the Fourth Circuit in United
States v. Surrat®? and the Sixth Circuit in Dennis v. Terris.?*> Section III discusses the
dangers inherent in the unchecked use of the pardon and commutation authority and the
insidious implication of the pardon and commutation authority that the Fourth and Sixth
Circuit’s decisions raised.

II.  OVERVIEW

A broad examination of the pardon and commutation authority is helpful to
understand the potential distinction between an executive judgment and a judicial
judgment, which the Fourth and Sixth Circuits examined in Surratt and Dennis,
respectively. Accordingly, this Section proceeds in six parts. Part II.A discusses the
general framework of the U.S. Constitution and pays particular attention to its creation
of a separation of powers among the three branches of government. Part I1.B offers an
overview of the presidential pardon and commutation authority. Part II.C details
historical reasons for, notable uses of, and trends in the uses of the presidential pardon
and commutation authority. Part IL.D provides an overview of how the two most recent
presidents, Barack Obama and Donald Trump, exercised the presidential pardon and
commutation authority. Part IL.LE examines the decision the Fourth Circuit reached in
Surratt when determining whether the president’s exercise of his pardon or commutation
authority creates a new executive judgment that fully replaces the original judicial
judgment. Finally, Part II.F explores the divergent decision the Sixth Circuit reached in
Dennis when it answered the same question that was presented in Surratt.

A.  Separation of Powers Under the U.S. Constitution

The U.S. Constitution declares that the Constitution itself shall, “be the supreme
Law of the Land.”?* The Constitution created a system of government that is comprised
of three separate branches, with each possessing different powers and functions.?’ It vests
all legislative powers in a Congress of the United States,?® executive powers in a
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president of the United States,?” and judicial powers in one Supreme Court and any
inferior courts that Congress ordains and establishes.?® The structure of the Constitution
reflects a separation of powers within the government.?’

While the Constitution does not explicitly define this separation of powers,*® the
Supreme Court has frequently “reaffirmed the importance in our constitutional scheme”
of the separation of powers into the three branches.’! Under this doctrine, no branch of
government may exercise any power that is not explicitly vested in it by the Constitution
or not essential to the exercise of that power.>? This separation limits the power within
each branch while permitting the exercise of the branch’s prescribed powers. >3

One effect of the separation of powers is the diffusion of government power so as
to better protect the liberty of individuals.>* Another is the creation of a system of checks
and balances, which prevents any single branch of government from acting unilaterally.?3
The need for such a system derives from the premise that concentration of too much
power within one branch could breed corruption or tyranny.*® In turn, this could lead to
the oppression of individual liberty.3” James Madison elaborated on checks and balances
in an essay for The Federalist Papers, stating that the branches of government were
divided in this manner so “that each may be a check on the other.”® In theory, the
separation of powers within the government creates a “self-executing safeguard against
the encroachment or aggrandizement of one branch at the expense of the other.”’

In practice, however, a commingling of governmental functions has complicated
the implementation of a separation of powers.*? The Progressive Era, spanning from the
1890s through the 1920s, saw a shift in the institutional balance of power that tilted
toward the executive branch of the government.*! Subsequently, programs enacted by
President Franklin D. Roosevelt as a result of the New Deal led to a broadening of
executive power by granting “wide, virtually undefined powers” to federal administrative
agencies.*?
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Since the New Deal, the Supreme Court has done little to curb further increases in
executive power.*> Some scholars believe that the exercise of the executive power now
far exceeds the scope originally contemplated for it by the Constitution.** These scholars
caution that the separation of powers has been allowed “to drift at the sole whim of the
executive.”

B. A General Overview of the Presidential Pardon and Commutation Authority

One power the U.S. Constitution grants the executive branch is the authority to
issue pardons and commute sentences.*® Article 11, Section 2 states the president “shall
have Power to grant Reprieves and Pardons for Offenses against the United States, except
in Cases of Impeachment.”’ Utilizing the principles of judicial review over matters
“arising under the constitution,”® Chief Justice John Marshall stated in United States v.
Wilson*® that a pardon is “an act of grace” that provides an individual relief from the
punishment connected to their criminal conviction.>® Associate Justice James M. Wayne
later added to Marshall’s definition, offering that the word pardon implies “forgiveness,
release, remission.”! A pardon could mean forgiveness for an offense, release from
some financial obligation, or the remission of some other penalty.’> When granted, a
pardon indicates that there has been a determination that “the public welfare will be better
served by inflicting less than what the judgment fixed.”?

Because the language describing pardons in the Constitution is general, the power
extends to “all kinds of pardons known in the law.”>* One kind of pardon is the
conditional pardon.>® This pardon allows the president to add a condition precedent or a
condition subsequent to the pardon, effectively making the pardon valid only if the
condition is performed by the recipient of the pardon.® Another kind of pardon
subsumed within the general language of the Constitution is the power to commute a
sentence to a milder punishment than previously adjudged against a prisoner.’” The
Supreme Court has also found that the Constitution allows for the conditional
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commutations of sentences, concluding that the pardoning power was also intended to
include the power to commute sentences, so long as the conditions imposed do not offend
the Constitution.®

Matters involving pardons and commutations of sentences are “purely the province
of the executive department.” The executive’s historical use of the pardon and
commutation powers has gone largely unchallenged as courts have traditionally been
quick to reject any such attacks.®® The Supreme Court reasoned in Schick v. Reed®! that
because the power to pardon and commute sentences flows directly from the
Constitution, it “cannot be modified, abridged, or diminished by the Congress.”®? The
Constitution does, however, allow for Congress to propose and ratify amendments to the
Constitution.5* The Framers of the Constitution intended to “allow plenary authority in
the President” to forgive an individual convicted of a crime, to reduce the penalty
imposed on the convicted individual, or to alter their conviction by imposing
constitutionally allowable conditions on it.%* Notably, presidents may not aggravate
punishment through the use of their constitutional powers.5

The president exclusively retains the power to grant clemency through pardons and
commutations to offenses arising under federal law.®¢ The language of the Constitution
cabins the clemency powers to only federal offenses by specifying that the president’s
clemency powers extend to “[o]ffen[s]es against the United States.”0” Otherwise, the
power is virtually unlimited; it extends to every offense under federal law, except in cases
of impeachment.®® The power may also be exercised at any time after the commission of
an offense, either before legal proceedings are undertaken, during their pendency, or after
judgment and conviction.®® If granted before conviction, a pardon “prevents any of the
penalties and disabilities consequent upon conviction from attaching.”® If granted after
conviction, a pardon “removes the penalties and disabilities, and restores him to all his
civil rights.”7! Although the commutation authority derives from the president’s pardon
authority on the basis that a greater power should include a lesser power, commutations
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are distinct from pardons.”?> A commutation “merely substitutes lighter for heavier
punishment” without restoring civil rights.”> Additionally, unlike a pardon, a
commutation “may be effected without the consent and against the will of the prisoner.”*

As mentioned above, the Constitution provides one explicit limit to the president’s
power to pardon, holding that the power cannot be used “in Cases of Impeachment.””
The Framers of the Constitution designed this limit to be a remedy to the inherent danger
of granting such a broad power to the president.”® During the Constitutional Convention,
George Mason warned of the dangerous implications of this broad power, expressing
concerns that the President “may frequently pardon crimes which were advised by
himself.”’7 James Madison, in response, advised that such a misuse of the power could
give rise to grounds for impeachment, at which point the president may be removed from
power once impeached and found guilty.”® Barring the prospect of impeachment,
however, the president “essentially has absolute power to pardon any individual he
chooses for whatever reason he chooses.””®

The pardon authority is typically used after someone convicted of a federal crime
makes a formal request for a pardon or commutation to the Justice Department’s Office
of the Pardon Attorney.®? This office subsequently makes a recommendation to the
Deputy Attorney General about whether a pardon or commutation is truly warranted.®!
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Finally, the recommendation arrives at the White House, where the president has the
ultimate authority over whether to issue the pardon or commutation.®? The process, from
the initial request to receiving a decision from the president, can be lengthy.®® There is
no fee to apply for a pardon or a commutation of a sentence, nor is legal counsel required
to submit such an application.®* The application, however, is designed to be extremely
detailed to ensure that the president can make an informed judgment of whether the
applicant is a suitable recipient of a pardon or commutation.®

C. Historical Uses of the Presidential Pardon and Commutation Authority

Presidents have used their pardon and commutation authority since the founding of
the nation.%¢ This Part describes the historical reasons for, notable uses of, and trends in
the uses of the presidential pardon®” and commutation authority®®—from the first
president, George Washington, to the forty-third president, George W. Bush.

1. Reasons for and Uses of the Presidential Pardon Authority

In total, forty-five Presidents of the United States have used their pardon authority
on nearly thirty thousand individuals.?® Appropriately enough, President George
Washington used the pardon authority first.”® President Washington used his presidential
authority to pardon the only two men found guilty of treason, both of whom had been
sentenced to hang for their participation in an uprising now known as the Whiskey
Rebellion.’! In explaining his decision, President Washington stated that concerns of
mercy and public interest motivated him®2:

I shall always think it a sacred duty to exercise with firmness and energy the

constitutional powers with which I am vested, yet it appears to me no less

consistent with the public good than it is with my personal feelings to mingle
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in the operations of Government every degree of moderation and tenderness

which the national justice, dignity, and safety may permit.”?

Most presidents have adhered to President Washington’s rationales in using the
pardon power.®* In 1868, President Andrew Johnson issued full pardons to all
Confederate soldiers who fought in the American Civil War, with the hope of restoring
their confidence and respect for the federal government.”> During his term as president
from 1933 to 1945, President Franklin D. Roosevelt issued nearly three thousand
pardons, the most issued by any president in U.S. history.”® Many of these pardons
concerned individuals who violated prohibition laws, which had since been revoked.®’
Roosevelt’s successor, President Harry S. Truman, followed suit, issuing nearly two
thousand pardons during his term from 1945 to 1953.%® President Truman issued the
majority of these pardons to conscientious objectors who were imprisoned during the
Second World War for their refusal to serve in the U.S. Armed Forces.”® Many of these
individuals refused to serve on the basis of their religious convictions.!%

Not all uses of the pardon power have been so altruistically motivated; some uses
have been regarded as controversial and led to questions about presidential leadership.!°!
President Gerald Ford announced in 1974 that he would pardon former President Richard
Nixon for his role in the Watergate Scandal.'%? His announcement led to much discontent
among the American public.'”® Congress accused President Nixon of obstruction of
justice and abuse of power.!%* Notably, President Ford issued the pardon before Nixon
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was indicted on any criminal charges.!% The pardon was, however, issued at a time when
“Nixon would almost certainly have been criminally prosecuted” for his involvement in
the Watergate Scandal.'% In his remarks about the pardon, President Ford cited both his
constitutional responsibilities and his concern for President Nixon’s health.!%” However,
he later claimed “to have acted for the good of the country, not Richard Nixon.”!8
President Ford’s controversial use of the pardon power “shook the public’s trust in
[him]”'% and may have cost him in the next presidential election, which he lost to
Democratic candidate Jimmy Carter.!1°

Another controversial use of the presidential pardon power occurred in 1986, when
President George H.W. Bush pardoned six actors in the Iran-Contra Affair, including the
former Secretary of Defense Caspar Weinberger.!'! The Iran-Contra Affair occurred
during President Ronald Reagan’s second term and involved members of his
administration who secretly sold arms to Iran at a time when the country was under an
arms embargo.'!? President Bush, who served as President Reagan’s Vice President
while the affair was ongoing, denied any knowledge of it.''* However, by the time
President Bush issued the pardons, evidence surfaced indicating that he did have personal
knowledge of the events underlying the affair.!'* This evidence may have resulted in him
being called to testify at Weinberger’s impending trial.!'>

By issuing the pardons when he did, President Bush “essentially ensured that he
himself would not have to testify.”!'® Independent counsel Lawrence Walsh, responsible
for investigating the Iran-Contra Affair, decried the pardons as the completion of a
cover-up of the affair.!'” Walsh described President Bush as having a “contempt for
honesty” and an “arrogant disregard for the rule of law.”!!® President Bush seemingly
issued the Iran-Contra pardons “not for the traditional reasons of mercy or the public
interest, but to protect [his] personal interests.”!!?
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Additionally, these pardons did not go through the usual process, which first
requires clemency applicants to wait a specified period of time before applying.'?® A
typical applicant must then also wait for the Office of the Pardon Attorney to process and
investigate their application and reach a positive recommendation for the pardon to be
issued.'?! By circumventing these typical processes for issuing pardons, President Bush
essentially “sprung [the pardons] on the public without warning.”!??

President Bill Clinton received widespread criticism for his 2001 pardon of Marc
Rich, an oil businessman indicted on racketeering and mail and wire fraud charges.'?3
Rich’s ex-wife, Denise, made nearly $1.4 million in political contributions to various
Democrats, among them President Clinton and his wife, Hillary Clinton.'?* President
Clinton characterized his decision to pardon Rich as “in the best interests of justice” and
cited various legal and foreign policy reasons in making his decision to grant the pardon,
including support from Israeli officials owing to Rich’s contributions and services to
Israeli charitable causes.!?> President Clinton also included a requirement that Rich
waive any defenses to subsequent civil actions.'?¢ Nonetheless, for many, President
Clinton’s pardon of Rich appeared to be motivated more out of self-interest than out of
any concerns of mercy or the public interest.'?’

2. Reasons for and Uses of the Presidential Commutation Authority

The second most frequently used form of clemency by American presidents is the
commutation authority.'?® Similar to presidential pardons, scholars and the public alike
have criticized presidents for abusing the commutation authority to further their own
personal interests.!?® In 1999, President Clinton issued conditional commutations to
sixteen members of the Armed Forces for Puerto Rican National Liberation (FALN), a
decision that was “met with a chorus of protests from members of Congress and the
public.”3? FALN was dedicated to combatting American influence over Puerto Rico and
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claimed responsibility for dozens of bombings purportedly carried out to help accomplish
their goals.'3!

In 2007, President George W. Bush issued a commutation to I. Lewis “Scooter”
Libby, the former Chief of Staff for Vice President Dick Cheney.!3? Libby had been
convicted of four felonies, including perjury and obstruction of justice, in connection
with his role in the investigation of who leaked the identity of a covert CIA agent to the
public.!3? Reactions to the commutation were largely negative, with some accusing the
White House of being corrupt and others describing the commutation as a betrayal of the
trust of the American people.'** Like the Iran-Contra Affair pardons, President Bush’s
commutation of Libby’s sentence did not go through the normal clemency process.!3?

Most clemency decisions, including both pardons and commutations, have been
rendered under the guise of President Washington’s twin aims of mercy and serving the
public interest; but as has been demonstrated, others have largely appeared to be
delivered to serve personal interests.!3¢ In recent decades, the number of pardons and
commutations issued has decreased.!3” The percentage of successful clemency
applications has similarly dropped during this same time period.'*® Legal commentators
suggest there are two factors responsible for this decline: the increasingly high standards
for obtaining a pardon or commutation'?* and the shift in the political ideologies
regarding crime control.'4?

D.  Recent Uses of the Presidential Pardon and Commutation Authority

The decline in the percentage of successful clemency applications has continued
under the two most recent presidents to serve full terms, Barack Obama and Donald
Trump.'#! In his two terms, President Obama approved just over five percent of petitions
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for pardons or commutations.'*> During his first and only term, President Trump
approved approximately two percent of petitions for pardons or commutations.!3
President Obama received recognition for the record number of commutations he issued
during his time in office,'** while President Trump’s uses of the pardon and commutation
authority have been frequently regarded as “among the most controversial ever.”!'%

1. President Barack Obama’s Use of the Pardon and Commutation Authority

By the end of his presidency, President Obama granted pardons to 212 individuals
and commuted the sentences of 1,715 individuals, totaling 1,927 grants of clemency.!4
President Obama granted more pardons and commutations than any president since
President Truman.!#47 President Obama’s commutation of 1,715 sentences was not only
more than the total granted by the previous thirteen presidents combined but it was also
the most commutations granted by any U.S. president ever.!*® In one of his last days in
office, President Obama broke his own record for the most acts of clemency granted by
a president in a single day by granting clemency to 330 individuals.'#’

Somewhat lost in these numbers is the percentage of clemency petitions actually
granted by President Obama during his two terms. President Obama received 36,544
petitions for clemency, a figure that exceeds the total number of petitions received by the
previous nine presidents combined.!>® President Obama thus approved just over five
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percent of petitions for pardons or commutations,'>! a staggering drop from President
Truman’s approval of forty-one percent of petitions.'3?

President Obama described his usage of the pardon and commutation authority as
embodying the belief that people convicted after making a mistake in their lives “deserve
a second chance.”'>* Obama’s administration pointed to a “cycle of poverty, criminality,
and incarceration” in framing President Obama’s use of the authority as a means of
fighting for a smarter and more equitable criminal justice system.!'>*

It was not until the second term of his presidency, however, that President Obama
implemented a project known as Clemency Initiative 2014.'53 This initiative allowed the
Department of Justice to assist President Obama with reducing disproportionate
sentences that were the result of overly punitive federal drug trafficking laws.!*¢ Under
this project, the Obama Administration encouraged federal prisoners sentenced under
these laws to apply for commutations of their sentences,'? leading to nearly triple the
number of new petitions compared to the previous year.!>® This increased number of
petitions did not correspond with an increased number of approvals until President
Obama granted a barrage of pardons and commutations toward the end of his presidency,
nearly two years after the initiative was first put into place.!>®

Some have regarded President Obama’s last-minute clemency push as “too little
too late.”!0 At the end of Obama’s presidency, with the impending inauguration of a
president unlikely to continue any clemency initiatives looming, around thirteen
thousand petitions for pardons and commutations were still pending a final decision. ¢!
Others have criticized how the initiative unfairly placed the burden of correcting
“draconian punishments” on the individuals incarcerated instead of on the government
actually responsible for administering the punishments.'6?

President Obama also received criticism for individual uses of the pardon and
commutation authority, particularly for his decision to commute the sentence of former
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Army intelligence analyst Chelsea Manning.'®> Manning was convicted in 2010 for
leaking American military and diplomatic activities across the world through WikiLeaks
and received a thirty-five year sentence, the longest punishment ever imposed in the
United States for a leak-related conviction.'®* Republican politicians widely criticized
Manning’s commutation.'®> They felt that failing to hold Manning accountable for
crimes that compromised national security created a dangerous precedent.!%
Additionally, some Democratic politicians echoed concerns about the potential
consequences of Manning’s commutation on national security.'®’

2. President Donald Trump’s Use of the Pardon and Commutation Authority

During his first and only term, President Donald Trump granted 143 pardons and
commuted ninety-four sentences.'®® President Trump received a total of 12,078 petitions
for clemency, meaning he approved approximately two percent of the petitions he
received.'® This figure exceeded President Barack Obama’s clemency approval rate
through his first term in office, which was significantly less than one percent.!” Whereas
President Obama was criticized early in his presidency because of his infrequent use of
the pardon and commutation authority,'”! President Trump was criticized throughout his
presidency for the manner in which he has used the authority.!”? Critics have classified
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President Trump’s use of the pardon and commutation authority as politically
self-serving,!” principally designed to “galvaniz[e] his political base.”!7*

During his first year in office, President Trump used the pardon authority on Joe
Arpaio, a former Arizona sheriff whose controversial efforts to detain undocumented
immigrants led to a conviction for criminal contempt.!” Many civil rights groups, in
sharp opposition to the pardon, accused Arpaio of illegally targeting and terrorizing
Latino families in violation of the U.S. Constitution during his tenure as sheriff.!’® Arpaio
supported President Trump during his presidential campaign, frequently advocating for
President Trump’s similar hardline stances on border security and immigration.!”’
President Trump issued the pardon without first consulting legal counsel at the
Department of Justice, the common practice of previous presidents,'”® and despite the
fact that Arpaio had not formally requested a pardon.!”® Democratic politicians were
quick to condemn the issuance of the pardon,!8° with some even asking the Ninth Circuit
Court of Appeals to invalidate it on the basis that a pardon of a contempt charge was “an
invalid encroachment on the authority of the Judiciary.”!8!

Over the next two years of his presidency, President Trump issued more pardons to
high-profile conservatives.'3> One recipient was 1. Lewis “Scooter” Libby, the former
Chief of Staff for Republican Vice President Dick Cheney.!3 President Bush had
previously issued a commutation to Libby pursuant to his role in the investigation of the
leak of the identity of a covert CIA agent.!3* President Trump issued the pardon to Libby
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concurrent with an ongoing investigation by special counsel Robert Mueller into whether
President Trump’s campaign team was complicit in Russia’s alleged interference in the
2016 presidential election.'® Critics of Libby’s pardon felt it sent a message to those
implicated in Mueller’s investigation that President Trump would pardon them if they
remained loyal to his interests, but the White House denied any connection between
Libby’s pardon and Mueller’s investigation. '8¢

Another high-profile recipient of a pardon from President Trump was conservative
commentator Dinesh D’Souza, an “outspoken supporter” of President Trump.!®7
D’Souza, an author and filmmaker, was convicted for violating federal election campaign
laws after he made illegal campaign contributions to a U.S. Senate campaign by
reimbursing other financial contributors to circumvent the individual contributions
limit.'®8 Conservative circles celebrated President Trump’s pardon of D’Souza, whereas
their liberal counterparts widely denounced the pardon as a reward to D’Souza for his
loyalty to the president.'®

President Trump later issued another high-profile pardon to former media mogul
Conrad Black, who had been convicted of obstruction of justice and fraud for illegally
taking money from shareholders of his newspaper company.'®® Black, a “personal
friend” of President Trump,'®! had recently published a book entitled Donald J.
Trump: A President Like No Other, in which he staunchly defended President Trump
against accusations of racism, sexism, and warmongering.'”? President Trump also
issued the pardon of Black without a formal pardon request from Black himself.!3 This
string of President Trump’s pardons have been regarded as controversial due to their
“pattern of rewarding people popular with his supporters or those who have spoken
glowingly of [Trump].”!%*

In early 2019, President Trump became the target of even more criticism after he
indicated that he was considering pardons for several American military service members
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accused or convicted of war crimes.'”> President Trump himself acknowledged the
pardons, opposed by numerous veterans groups, to be “a little bit controversial.”!®
President Trump’s statement came on the heels of a pardon issued only weeks earlier to
Army First Lieutenant Michael Behenna, who had been convicted in 2009 by a military
court for the unpremeditated murder of an Iraqi prisoner in a combat zone.!” Behenna’s
pardon was the first pardon ever issued by a U.S. president to a convicted murderer, '
prompting the American Civil Liberties Union to declare the pardon to be a presidential
endorsement of war crimes.!” The White House claimed that Behenna’s case “attracted
broad support from the military,”?%° but other sources suggest the case encountered
“fierce resistance from military leaders and prominent veterans.”?%!

In late 2019, President Trump fulfilled his controversial pledge from earlier in the
year by issuing pardons to two military service members accused of war crimes and
restoring the rank of a third.?%? The first service member, First Lieutenant Clint Lorance,
was convicted of second-degree murder and obstruction of justice after he ordered
soldiers to shoot at unarmed men in Afghanistan, leading to the death of two men.?%3 The
second service member, Major Matthew Golsteyn, was awaiting trial after being charged
with the premeditated murder of a suspected bomb maker in Afghanistan.%* The third
service member, Navy SEAL Edward Gallagher, was convicted of posing with the corpse
of a captive in Iraq, leading to a one-step demotion in rank, but he was acquitted of
murder charges in a recent high-profile war crimes case.?%?

In issuing the pardons and restoration of rank, President Trump ignored the advice
of Pentagon officials who warned that the actions could “damage the integrity of the
military judicial system.”2% With the pardons of Lorance, Golsteyn, and his earlier
pardon of Michael Behenna, President Trump became the only president “in memory”
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to issue pardons for violent crimes committed by military service members while in
uniform.2?7 Additionally, Golsteyn’s pardon has particularly been considered “strikingly
unusual” because it preceded his trial for murder.?%8

In December 2019, the House of Representatives impeached President Trump for
abuse of power and obstruction of Congress.2?” The Framers of the Constitution designed
impeachment to be used only when the actions of a president “corrupt[] the public
interest for personal ones.”?!? President Trump became only the third president to ever
“be formally charged under the Constitution’s ultimate remedy for high crimes and
misdemeanors.”?!! President Trump’s impeachment inquiry centered on a phone call he
made to the Ukrainian president.?!? In this phone call, President Trump allegedly
leveraged American military aid to Ukraine as part of a quid pro quo scheme in return
for an investigation into several Democratic political rivals, including former Vice
President and then-presidential candidate Joe Biden.?!?

After five months of hearings and investigations, the Senate acquitted President
Trump in early 2020.2'* Only weeks after his acquittal, President Trump issued another
batch of pardons and commutations—with many of the beneficiaries well-known or
well-connected to the president.?'> Some critics characterized these acts of clemency as
punctuating President Trump’s “growing sense of political invulnerability” after his
acquittal 21°

After losing the 2020 presidential election to former Vice President Joe Biden,?!”
President Trump’s final months in office were “marked by a renewed interest in granting
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clemency.”?!® While this type of last-minute surge in clemency is consistent with the
actions of past presidents, the nature of President Trump’s final pardons was not, with
the majority of his pardons “more about his personal interests than serving justice.”?!°
More than half of these pardons bypassed the traditional clemency review process, with
many of them not even meeting the Department of Justice’s standards for
consideration.?2°

Among those pardoned by President Trump near the end of his presidency were
former Representatives Duncan Hunter and Chris Collins, two of the first Republican
politicians to publicly back President Trump’s 2016 presidential campaign.??! President
Trump’s late term clemencies also included pardons for four former military members,
who were convicted while working as contractors for the private military company
Blackwater.??? The four individuals were convicted on charges related to the killing of
seventeen Iraqi civilians in Baghdad’s Nisour Square, including children as young as
eight years old.??* United Nations human rights experts stated that President Trump’s
pardons of the Blackwater contractors violated obligations the United States has under
international law, making them an “affront to justice.”??*

President Trump’s final pardons also notably involved several individuals who
were indicted by Special Counsel Robert Mueller.2?> Mueller was appointed to conduct
a probe into whether Russia interfered in the 2016 U.S. presidential election, an
investigation that President Trump continually referred to as a “witch hunt.”??6 Although
Mueller’s probe ultimately found no evidence that President Trump’s campaign directly
colluded with Russia, it “fell short of completely exonerating the president”??’ and
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produced indictments, convictions, or guilty pleas for thirty-four people and three
companies.??8

President Trump pardoned five individuals for convictions related to Special
Counsel Robert Mueller’s Russia probe. George Papadopolous, a former 2016 campaign
aide who pled guilty to lying to investigators during Mueller’s Russia probe, was the first
pardon recipient.??® He was joined by Alex van der Zwaan, a Dutch lawyer who pled
guilty to lying to Mueller’s investigators and who was later deported to Europe after
serving the majority of his thirty-day sentence.??? The third recipient was President
Trump’s former 2016 campaign manager, Paul Manafort, who received a
seven-and-a-half-year prison sentence for tax and banking crimes, conspiracy, and
obstruction of justice.?}! Roger Stone, a “longtime friend” of President Trump convicted
for lying to Congress “to protect the President” received the fourth pardon.?3? President
Trump issued a fifth and final pardon related to Mueller’s probe to former national
security advisor Michael Flynn, who pled guilty to lying about conversations with a
Russian diplomat.??* Together, President Trump’s full pardons of these five individuals
served as a “reward . . . for lying to protect the President or to thwart his foes.”?3*

Perhaps most controversially, President Trump asserted in 2018 that he had the
ability to self-pardon, stating on Twitter: “As has been stated by numerous legal scholars,
I have the absolute right to PARDON myself . . . .”?35 Despite President Trump’s claim,
there does not seem to be a clear consensus among legal scholars on the subject of
self-pardons.?3® One scholar stated that the merciful nature of pardons may create “an
implicit bar against a self-pardon,”?7 while another suggested that a self-pardon would
be a violation of the president’s oath to faithfully execute the duties of office.?*® Those
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who agree with President Trump note how the Constitution only limits the pardon
authority for “Cases of Impeachment,”?3° meaning the language of the text ought to be
interpreted as granting an unlimited scope to the pardon authority under any other
circumstance.?*® Others suggest, however, that this interpretation is incorrect, as
self-pardons were never addressed by the Framers of the Constitution, nor have they ever
been addressed legally.?*!

Indeed, no president has ever attempted a self-pardon, nor has any court tested the
validity of a self-pardon.?*> During the presidency of Richard Nixon, the Department of
Justice issued a memo proclaiming the president could not pardon himself under “the
fundamental rule that no one may be a judge in his own case.”?*? President Trump’s legal
counsel, Rudy Giuliani, declared that a self-pardon would be “unthinkable” and likely
yield significant political repercussions, but refrained from saying President Trump
would be unable to pardon himself.?*4 One poll suggested that a majority of registered
voters disagreed with President Trump, with fifty-eight percent of participants indicating
that they believed President Trump did not have the authority to self-pardon and only
twenty-one percent of participants indicating that they believed President Trump did
possess this authority.?*

Notably, President Trump did not issue pardons to his children or himself, yielding
to warnings from legal advisors that such pardons “would place him in a legally perilous
position” and leave him “vulnerable to reprisals.”?* President Trump’s advisors also
dissuaded him from issuing pardons to Republican lawmakers potentially involved in an
insurrection at the U.S. Capitol,?4” as well as to the insurrectionists themselves, who were
supporters of President Trump.?48
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On his final day in office, President Trump granted seventy-three pardons and
commuted seventy sentences.”*® Recipients again included President Trump’s political
allies, like former chief strategist Steve Bannon, who was under indictment for allegedly
misusing money raised to fund a United States-Mexico border wall, and top 2016
campaign fundraiser Elliott Broidy, who pleaded guilty in 2020 to conspiring to violate
foreign lobbying laws.?>°

E.  The Fourth Circuit’s Decision in United States v. Surratt

A circuit split has developed in recent years between the Fourth and Sixth Circuits
concerning the question whether the president’s exercise of his pardon or commutation
authority creates a new executive judgment that fully replaces the original judicial
judgment. The Fourth Circuit first addressed this question in a 2017 case, United States
v. Surratt, after the appellant asked it to address the impact of a commutation on the
appellant’s sentence.?’! In an order only three sentences long, the Fourth Circuit
dismissed the appeal, finding it to be moot.?3?

The appellant, Raymond Surratt, Jr., was indicted in 2004 and charged with, among
other things, participation in a conspiracy lasting more than three years to possess with
intent to distribute more than fifty grams of crack cocaine in North Carolina.?>* In the
district court, evidence against Surratt was strong, leading him to enter a guilty plea to
the conspiracy pursuant to a written agreement, which specified that “Surratt was aware
that his sentence would be a mandatory term of life imprisonment unless reduced for
substantial assistance.”>* As a result of this agreement, Surratt was released so he could
cooperate with law enforcement, but was warned that he would face life imprisonment
if he failed to abide by the conditions of his release.?>> Upon release, Surratt did little to
cooperate, “engag[ing] in activity consistent with drug trafficking and associat[ing] with
known drug dealers.”?3¢ Surratt’s bond was subsequently revoked and he later received
a mandatory life sentence due to a “combination of serious drug trafficking and [his]
recidivist criminal history.”?37

Although the district court judge, prosecution, and defense agreed the sentence was
overly punitive, the circuit court judge nonetheless said he had no choice but to impose
a mandatory life sentence due to Surratt’s previous drug convictions.2*® On January 19,
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2017, more than ten years after receiving his life sentence, Raymond Surratt, Jr. received
a call from one of his attorneys, informing him that he was to be granted early release as
the recipient of one of the record number of commutations issued by President Obama
during his last full day in office.?>® President Obama’s order commuted Surratt’s total
sentence to a term of two hundred months’ imprisonment, conditioned upon enrollment
in a residential drug treatment program.?® This left Surratt with fewer than three years
remaining on his sentence.?®!

However, only six years after Surratt’s conviction, the Fourth Circuit changed how
previous state convictions are factored into a judge’s sentencing calculations.?? Under
the new rules, Surratt’s prior convictions would not have triggered the mandatory life
sentence.? Instead, he would have faced a mandatory minimum penalty of ten years,
which would have made him eligible for immediate release even before President
Obama’s commutation of his sentence.?6*

Nonetheless, the Fourth Circuit dismissed Surratt’s appeal, which asked the court
to address the impact of a commutation on Surratt’s sentence, as moot.?6> Circuit Judge
Wilkinson, concurring with the judgment, commented that the presidential commutation
provided Surratt the relief he sought.?® He further asserted that there was a distinction
between a judicially imposed sentence and a presidentially commuted sentence.?%” In
Judge Wilkinson’s view, “[t]he President’s commutation order simply closes the judicial
door.”?%8 He posited that the court was essentially powerless to react because it possessed
no mechanism to alter a pardon legitimately granted by the president.?®® Because the
pardon was a lawful act made by the executive branch, the court was thus unable to
“supersede a presidential pardon or commutation” with its own contravening order.?°
Moreover, Surratt’s initial sentence “was indisputably lawful when entered,” even
though its reasonableness has since been disputed.?’! But, in Judge Wilkinson’s
estimation, “[t[he President had every right to calibrate [Surratt’s] commutation with
these considerations in mind, bringing this saga to an end, both merciful and firm.”?7?

Circuit Judge Wynn dissented from the dismissal of Surratt’s appeal, decrying it as
“if not an outright injustice, at least an abandonment of fairness.””’* Judge Wynn
disagreed with Wilkinson’s assessment of Surratt’s original sentence, finding the statute
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that subjected Surratt to a mandatory life sentence to be incorrectly construed, as
“Congress had established a far shorter mandatory minimum.”?’* Surratt, with the
government’s support, subsequently sought relief on the grounds that his sentence
“constituted a fundamental defect of constitutional dimension,” which ultimately led to
his appeal remaining unresolved for years, all while he remained incarcerated pursuant
to the life sentence.?’>

Judge Wynn explained that had Surratt’s original sentence been vacated and his
case remanded for resentencing, he “would likely be released because his time-served
exceeds the upper end of his now-applicable Guidelines range.”?’¢ Similarly, Judge
Wynn stated it is also undisputed that the effect of the presidential commutation is that
Surratt will remain in prison for several more years.?’”” Consequently, the “disposition of
[Surratt’s] appeal will likely determine whether [he] remains in prison or is released,”
making his action not moot.?’8

Circuit Judge Wynn additionally rebuked Judge Wilkinson’s notion of the “judicial
door” being closed, finding no support for this idea in neither the Constitution nor case
law.2”® The president “has no authority to impose a sentence on any citizen,” but only
the authority to “pardon or commute an existing judicial sentence.””%® Judge Wynn
argued that “any part of that judicial sentence that remains after commutation remains a
sentence imposed by the judiciary, not the executive branch of the government.”?8! There
is no “newly created executive sentence,” as Judge Wilkinson argued.?®?

In commuting a sentence, the executive branch has “superimposed its mind” upon
the original judgment of the court, but the sentence still remains the judgment of the
court, separate from the executive branch’s input.?$3 A commutation does not annul a
sentence of the court but instead affirms it with a modification.?®* Accordingly, Judge
Wynn declared that Surratt’s sentence “remain[ed] a judicial sentence, not a newly
created executive sentence,” thereby disagreeing his case was moot.2®> Nonetheless,
because the Supreme Court denied certiorari in his case, Surratt was set to remain
imprisoned until his scheduled release in 2020.286
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F.  The Sixth Circuit’s Decision in Dennis v. Terris

In a 2019 case, Dennis v. Terris, the Sixth Circuit also addressed the question of
whether the president’s exercise of his pardon or commutation authority created a new
executive judgment that fully replaces the original judicial judgment.?8” The Sixth Circuit
arrived at a decision opposite that of the Fourth Circuit, finding that a commutation does
not create an executive sentence in full; it merely limits the execution of a judicial
sentence.”® In doing so, the Sixth Circuit overturned the district court’s holding that the
petition was moot on the ground that the court “had no authority to question the
commuted sentence,” but denied the petition instead because of lack of merit.?%

Quincy Dennis was convicted in 1997 for committing a string of drug offenses:
attempting to distribute cocaine base, possessing cocaine base with intent to distribute,
and possessing cocaine with intent to distribute.?’® Because two prior drug convictions
required the government to seek a sentencing enhancement, Dennis received a mandatory
life sentence.?®! In 2017, President Obama commuted Dennis’s total sentence to a term
of 360 months’ imprisonment, conditioned upon enrollment in a residential drug
treatment program, and remitted the unpaid balance of a thirty thousand dollar fine.?%2

With a decade still left on his sentence, Dennis filed a petition for a writ of habeas
corpus, arguing that he should have originally faced only a twenty-year mandatory
sentence.?3 He maintained that one of the prior convictions should not have counted as
a felony under the sentencing enhancement.?* If true, the conviction would have resulted
in a twenty-year mandatory minimum sentence instead of the mandatory life sentence
that was ultimately imposed.??

The district court held that it “had no authority to alter the commuted sentence and
that Dennis now serve[d] a commuted executive sentence, not the original judicial
sentence.”?°® On appeal, Circuit Judge Sutton, writing for the majority, framed the case
around the interaction of the executive branch’s power to pardon with a limitation on the
297 Judge Sutton
conceded that the pardon power “includes the authority to commute sentences in whole
or in part,” but also pointed to Article III of the Constitution to illustrate that a “live
cause” is needed for a court to exercise jurisdiction over a matter and thereby “give a
remedy to the winner.”2%8

judicial branch’s power to resolve only live cases or controversies.
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Quoting Justice Sutherland’s opinion in United States v. Benz,*®® Judge Sutton
asserted that “[t]he judicial power and the executive power over sentences are readily
distinguishable.”3% In short, “[t]o render [a] judgment is a judicial function,” while “[t]o
carry the judgment into effect is an executive function.”®! He explained that a recipient
of a presidential commutation is thus still bound by a judicial sentence.3?> The
commutation simply switches a greater sentence for a lesser one.’* Judge Sutton
bolstered the court’s position by relying on the existence of conditional commutations.3%
If a president were to commute a life sentence to a shorter term on the condition that the
prisoner maintain good behavior, the prisoner would still be subject to life imprisonment
if he were to violate the condition and undo the commutation.3%> The judgment “remains
in place, ready to kick into full effect if the recipient [of a commutation] violates the
conditional cap.”30

In effect, Dennis was entitled to challenge his original sentence because, if he was
successful, the district court would retain the ability to sentence him to a term shorter
than his commuted sentence.3” Because there is a possibility for a reduced sentence,
Dennis has a live cause that grants the court jurisdiction and prevents the dispute from
becoming moot.’*® While it is true that courts may not alter a presidential commutation,
except in cases where the commutation itself violates the Constitution, the altered
sentence does not become “an executive sentence in full” completely free of judicial
scrutiny with respect to any mistakes the court may have previously made.3* Dennis
“still serves a judicial life sentence, the execution of which the President’s act of grace
has softened.”3!? The original judicial sentence is still intact, which Sutton reasoned
grants the court the authority “to entertain a collateral attack on that sentence — and even
act on it if it lowers the sentence . . . or . . . eliminates the conviction altogether.”3!!

III. DIscUSSION

The historical and modern uses of the pardon and commutation authority illustrate
an increasing retreat from George Washington’s original concerns of public interest and
mercy.?!? Controversial uses of the pardon and commutation authority by Presidents
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300. Dennis, 927 F.3d at 958 (quoting Benz, 282 U.S. at 311).
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Gerald Ford,*'3 George H.W. Bush,3!* Bill Clinton,?!> George W. Bush,3!¢ and Donald
Trump3!” reflect concerns of self-interest’'® and expose the dangers inherent in the
unchecked use of the pardon and commutation authority. Moreover, the split between
the Fourth and Sixth Circuits in resolving whether the president’s exercise of his pardon
or commutation authority creates a new executive judgment that fully replaces the
original judicial judgment highlights another insidious implication of the pardon and
commutation authority in that it may become an aggravation of punishment, even in
circumstances when it is used with benevolent motivations.

This Section proceeds in two parts. Part III.A uses the separation of powers doctrine
to resolve the split between the Fourth and Sixth Circuits in favor of the Sixth Circuit’s
rationale in Dennis. It then examines the insidious implications of the ideas that initially
sparked the circuit split. Lastly, Part III.B discusses how historical and modern uses of
the pardon and commutation authority have further exposed the dangers inherent in the
authority.

A.  Resolving the Circuit Split and Examining its Implications

The Fourth and Sixth Circuits were each asked to resolve the question whether the
president’s exercise of his pardon or commutation authority creates a new executive
judgment that fully replaces the original judicial judgment.3!® In Surratt, the Fourth
Circuit delivered an affirmative answer, concluding that there was a distinction between
executive and judicial judgments.3?® In the Fourth Circuit’s view, the executive
judgment, imposed by means of a presidential pardon or commutation, closed the
“judicial door,” thereby rendering the court unable to make any alterations to their
original judicial judgment.’?' In Dennis, the Sixth Circuit arrived at the opposite
conclusion, finding that the president’s exercise of his pardon or commutation authority
does not create a new executive judgment, but instead limits the execution of the original
judicial judgment.322

The Constitution separates governmental powers in the United States by allocating
executive powers to the president’?? and judicial powers to the courts.’?* By the very

313. See supra notes 102—10 and accompanying text for a summary of President Ford’s pardon of former
President Richard Nixon.
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former White House Chief of Staff Scooter Libby.

317. See supra Part 11.D.2 for a discussion of President Trump’s many uses of the pardon authority.
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319. See Dennis v. Terris, 927 F.3d 955, 957 (6th Cir. 2019); United States v. Surratt, 855 F.3d 218, 219
(4th Cir. 2017).

320. Surratt, 855 F.3d at 219 (Wilkinson, J., concurring).
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322. Dennis, 927 F.3d at 957-60.
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324, Id.art. 11, § 1,cl 1.
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language of the Constitution itself, the president has no power to create a judicial
judgment.??> The invention of a separate executive judgment is similarly unsupported by
the language of the Constitution. A judgment is encompassed within judicial powers, as
it is a “decision of a court” adjudicating the rights of parties in a legal action.326
Judgments result in sentencing, an aspect also considered a judicial function.3?’ The
Constitution does not authorize any distinction between an executive judgment and a
judicial judgment.

This distinction likely instead arose from the increased deference given to executive
power, which many believe now far exceeds the scope originally contemplated by the
Constitution.3?® This increased deference is dangerous, as it defeats the system of checks
and balances that was created by the separation of powers.>?° The legislative branch of
government should be allowed to decide what behavior should be considered criminal
and what range of sentences are appropriate to impose on individuals convicted of these
defined criminal behaviors. In turn, the judicial branch should be able to render judgment
on those individuals and impose sentences that accord with the legislative branch’s
intent. Only at this point should the executive branch be permitted to relieve an individual
from the sentence imposed through an “act of grace” enacted through their pardon and
commutation authority.33* The pardon and commutation authority should only be used
when there are legitimate concerns of mercy and public interest.3!

However, as the Fourth Circuit’s decision in Surratt demonstrates, this framework
has not always been upheld. By viewing the commutation of Surratt’s sentence as a
separate executive sentence, the Fourth Circuit felt powerless to intervene.?3? This
viewpoint unnecessarily locks out a legitimate judiciary body from acting within the
scope of its constitutional power to impose sentences. Moreover, this viewpoint espouses
an “encroachment” of the executive branch onto the judicial branch, which the
Constitution is designed to prevent through the separation of governmental powers.>3
Through this encroachment, the executive judgment imposed by means of a commutation
can inadvertently become an aggravation of punishment, instead of an act of mercy.33
By giving increased deference to the executive, the Fourth Circuit’s decision highlights
an insidious implication of how the pardon and commutation authority can operate.

Raymond Surratt, Jr. and Quincy Dennis are perfect examples of how even a benign
use of the commutation authority can have negative unintended consequences by
becoming an aggravation of punishment. President Obama’s use of the commutation

325. Seeid. art. 11.

326. Judgment,  ENCYCLOPEDIA ~ BRITANNICA,  http:/www.britannica.com/topic/judgment-law
[https://perma.cc/D3SR-LB2B] (last visited Apr. 1, 2021).
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authority, while subject to some criticism,333 sought to give people “a second chance336
and was thus undoubtedly geared more toward public interest and mercy than his
immediate predecessors.337

Both Surratt and Dennis were recipients of commutations aimed at reducing
disproportionate sentences that resulted from overly punitive federal drug trafficking
laws.33® Surratt was convicted of a crime, sentenced on the basis of then-current
legislation, and subsequently received a commutation to correct the perceived harshness
of that sentence. This accords with the Constitutional framework of the separation of
powers. Nonetheless, the Fourth Circuit’s deference to the executive precluded the court
from modifying Surratt’s judicially imposed sentence to release him earlier than
President Obama’s commutation would have. Because the Fourth Circuit refused to act,
Surratt became the victim of an act of mercy that ultimately aggravated his punishment.

The Sixth Circuit’s rationale upholds the system of checks and balances envisioned
by the Constitution. By finding judicial power and executive power over sentences to be
“readily distinguishable,”33 the Sixth Circuit opted to keep the “judicial door” open so
that it could correct any judicial mistakes that had been previously made. The Sixth
Circuit found Dennis was entitled to challenge his original sentence because doing so
would afford him the opportunity to receive a corrected sentence even shorter than the
presidentially commuted sentence.?#? The Sixth Circuit’s rationale confines the nature of
the challenge to purely judicial matters so as to prevent any encroachment on the pardon
and commutation authority possessed by the executive branch.

Analyzing the cases from both jurisdictions highlights the insidious implications of
the Fourth Circuit’s rationale and the benefits of the Sixth Circuit’s rationale. If Dennis’s
case was heard in the Fourth Circuit, he would have been completely denied the
opportunity to be heard under the idea of the “judicial door” being closed. Given that
Dennis lost his case on the merits in the Sixth Circuit,**! Dennis would have been denied
relief in both the Fourth and Sixth Circuits. The procedure used by the Fourth Circuit to
deny Dennis relief, however, would still be unfair because he would not have been
allowed to argue the merits of his case.

Conversely, Surratt likely would have succeeded on the merits of his case had it
been heard by the Sixth Circuit. The Sixth Circuit’s rationale allows the judiciary to
correct their own mistakes, which would have allowed it to grant a sentence shorter than
that required by President Obama’s commutation. This correction would still adhere to
the principles of public interest and mercy embodied within the commutation.

335. See supra notes 160-67 and accompanying text for a summary of criticisms directed at President
Obama’s last-minute use of the commutation authority and his commutation of former Army intelligence analyst
Chelsea Manning.

336. A Nation of Second Chances, supra note 148.
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pardon and commutation authority.
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If the Supreme Court grants certiorari to Dennis to examine the circuit split on the
question whether the president’s exercise of his pardon or commutation authority creates
a new executive judgment that fully replaces the original judicial judgment, it should
adhere to the Sixth Circuit’s rationale. The Sixth Circuit’s rationale preserves the
separation of powers as envisioned by the Constitution without unnecessarily ceding
control over sentencing and other judiciary matters to the executive branch. Moreover,
this would allow for pardons and commutations to actually operate in the public interest
and mercy, instead of allowing them to become incidental aggravated punishments.

B.  The Dangers Inherent in the Pardon and Commutation Authority

The unintended negative side effect of incidentally aggravating punishments, as
shown in the split between the Fourth and Sixth Circuits, is one subtle but significant
way in which the pardon and commutation authority can be dangerous. President George
Washington used the authority for the public interest and in the interest of mercy,*? but
history has provided several examples of how exercises of the pardon and commutation
authority have run afoul of the authority’s original intended purposes.

Many of these uses were controversial at the time and seemingly motivated more
out of concerns of self-interest than anything else.>** President Gerald Ford’s pardon of
former President Richard Nixon is one of the most famous examples of a president’s use
of the pardon or commutation authority that resulted in an erosion of public trust in the
executive branch.’** President George H.W. Bush’s pardons of six actors in the
Iran-Contra Affair was not only done in contravention of the usual processes**’ but was
also clearly motivated by President Bush’s personal interest in avoiding direct
involvement in proceedings related to the affair.>*® President Bill Clinton’s pardon of
Marc Rich was similarly motivated out of President Clinton’s personal interests,3*7
despite his claims to the contrary.3*® President Clinton’s commutation of sixteen
members of FALN was publicly derided,**® as was President George W. Bush’s
commutation of former Chief of Staff Scooter Libby.3°

President Donald Trump, despite issuing a relatively limited number of pardons and
commutations during his only term,33! ignited controversy that arguably exceeds that of
any other president in history. Many critics of President Trump have classified his use of
the pardon and commutation authority as politically self-serving,>>? a claim only
strengthened by pardons of popular conservative figures like Joe Arpaio, Dinesh
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D’Souza, and Conrad Black.3*3 His more recent pardons have been derided as a
presidential endorsement of war crimes,?** while President Trump’s suggestion that he
had the authority to self-pardon’*3 was questioned by critics and the public alike.?3¢

President Trump’s continued pardons in the wake of his impeachment and
subsequent acquittal suggested to some that he had become emboldened to issue more
politically motivated and self-serving pardons.>>’ This notion was confirmed by
President Trump’s final round of pardons, largely issued to reward friends and allies for
“lying to protect the President or to thwart his foes.”>® One law professor summarized
President Trump’s treatment of clemency as exemplifying “the worst of both worlds” in
how he ignored “most of the ordinary people who are deserving” and instead granted
clemency to “those who were powerful, unrepentant, and proud of their criminal
actions.”%

Both historical and modern uses of the pardon and commutation authority reflect
why the Framers of the Constitution envisioned a separation of powers. Many uses of
the authority have been properly aimed in sight of the public interest and ideas of mercy,
but the legislative and judicial branches have been rendered powerless to blunt other
blatantly self-motivated uses of the pardon and commutation authority. President
Trump’s uses of the pardon and commutation authority leave the state of law in
unprecedented and precarious territory. His attitudes and actions reflect a flagrant
disregard for the Constitution, in which the clemency authority has effectively become
his personal plaything, unrestrained by any other branches of government.

IV. CONCLUSION

The president’s pardon and commutation authority, as originally used by President
Washington, was to be motivated by concerns of mercy and public interest. Alarmingly,
historical and modern uses of the authority largely suggest a trend that runs contrary to
these original intended purposes. President Donald Trump’s politically motivated and
self-serving uses of the pardon and commutation authority demonstrate this trend and
provide a stark example of how the separation of powers has tilted in favor of the
executive.

Furthermore, even in circumstances where the authority is used with benevolent
motivations, as under President Barack Obama, negative effects can still result. The
Fourth Circuit’s decision prevented the judiciary from acting within its constitutional
power, allowing an executive judgment imposed by means of a commutation to
inadvertently become an aggravation of punishment. An act of mercy should never
become an aggravation of punishment. To prevent this, it is necessary to adhere to the
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separation of powers as envisioned by the Constitution and stop executive overreach into
judicial matters. Failure to do so may yield other unintended insidious implications.



